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No. 9885 


UNITED STATES OF AMERICA on the Relation of j 
Joseph Hunter Ross, Sr., Appellant , 

v. • j 

THE PENNSYLVANIA RAILROAD COMPANY, THE! 
BALTIMORE & OHIO RAILROAD COMPANY, and 
SOUTHERN RAILWAY COMPANY, Appellees.. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 

Introduction. 

This is a qui tarn suit brought on March 26, 1947, in the 
name of the United States of America by Joseph Hunter 
Ross, Sr. under the so-called Federal Informer Statute, as 
amended (R. S. 3490, 5438,12 Stat. 696, 698 and R. S. 3491 
as amended June 25,1936, c. 804, 49 Stat. 1921, and Decern- 


i 

i 
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ber 23,1943, c. 377, §1,57 Stat. 608. 31U. S. C. §231, §232) *. 

The defendants named in the complaint are The Pennsyl¬ 
vania Railroad Company, The Baltimore & Ohio Railroad 
Company, and Southern Railway Company. The complaint 
charges that each of the appellee railroads made allegedly 
illegal demurrage charges against the United States at 18 
Government installations listed in the complaint (Appel¬ 
lees J Appendix, pp. 2-8)**. Demurrage is the charge made 
by all railroads (including the appellees) in accordance with 
the tariff filed with the Interstate Commerce Commission, 
when freight cars are kept by consignees (including the 
United States) after the 48-hour “free time ,, specified in 
the tariff."* 

Under the Informer Statute the United States is given 
authority to intervene and take over the prosecution of a 
qui tarn suit (31 U. S. C. §232 (C)). No intervention was 
made within the statutory 60-day period and at the end of 
that period each of the appellee railroads filed a motion to 
dismiss the complaint upon the ground that the Court was 
without jurisdiction under the Informer Statute (App. 9). 
On May 26, 1948, the District Court entered an order dis¬ 
missing the. complaint for lack of jurisdiction over the 
subject matter (App. 16). 

The Issue Presented. 

The Informer Statute provides (31 U. S. C. §232(C)) 
that the District Court shall have no jurisdiction to proceed 
with any qui tam suit “whenever it shall be made to appear 
that such suit was based upon evidence or information in 
the possession of the United States or any agency, officer, 
or employee thereof, at the time such suit was brought”. 

* The Federal Informer Statute is set out in a supplement to this brief, 
infra pp. 20*23. 

# * All references to the Appendix in this brief are to the Appellees’ printed 
Appendix unless otherwise expressly stated. For convenience the record 
references will be abbreviated “App.”. 

*** Freight Tariff 4-Y, Association of American Railroads, Tariff Bureau, 
B. T. Jones Agent, Car Demurrage Buies and Charges, Storage Buies and 
Charges. Nearly every railroad in U. S. is a party to these rules and charges. 
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The motions to dismiss filed under this provision of the 
Statute were based on the fact that Mr. Boss, the qui tam\ 
appellant, while he was a Government employee and as part! 
of his official duties, investigated and audited demurrage 
charges against the United States at the 18 Government 
installations named in the complaint; he made written and 
oral reports to his superior officers. The contention is 
that the record shows that the information and evidencd 
upon which this suit was based was in the possession of thd 
United States at or before the time the suit was brought. | 

The Facts. j 

i 

There is no genuine dispute as to the facts in this case sb 
far as they relate to the motions to dismiss. They consist 
solely of statements, testimony,, or affidavits of the appel¬ 
lant, Joseph Hunter Boss, Sr., and are found in four docu¬ 
ments : 

i 

The informer’s charge and its basis are disclosed in the 
qui tarn appellant’s complaint (App. 2-8). 

The evidence or information in the possession of the ap¬ 
pellant relating to the charges in the complaint was set out 
in an affidavit by Joseph Hunter Boss, Sr. served on the Ab- 
toraey General in compliance with Section 232(C) of the In L 
former Statute, which requires that the informer serve on 
the Attorney General the bill of complaint, together with a 
disclosure in writing ** of substantially all evidence and in¬ 
formation in his possession material to the effective prose¬ 
cution of such suit” (App. 9-12). 

The manner in which Mr. Boss acquired information <jr 
evidence with respect to the charges in his complaint is dis¬ 
closed in Mr. Boss’ answers to interrogatories (App. 12- 
16), and in his deposition (App. 17-47).* 

1. The Complaint. The complaint (embracing a period 
of time from July 1,1940 to the date of filing the complaint) 

* At the time of the argument in the Court below, April 14, 1948, Mr. Boss 
filed an affidavit dated March 15, 1948. The affidavit relates to matters 
covered in detail in qui tarn appellant’s deposition taken on March 25, 1948, 
ten days after the date of the affidavit. The March 15 affidavit is included in 
appellant’8 appendix. j 

i 

i 


! 

i 
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charges that each of the appellee railroads fraudulently 
billed the United States for demurrage in excess of that 
allowed in the tariff at the 18 government installations 
listed in the complaint and that the appellees have de¬ 
frauded the United States of sums of money believed to 
be in excess of a half million dollars. (App. 2-8). Para¬ 
graphs 6 and 8 of the complaint aver that the application 
of the demurrage tariff rules is complex and that matters 
relating to demurrage charges against the United States 
were handled by inexperienced and often incompetent per¬ 
sonnel of both the government and the carriers, and that , 
those circumstances together with the heavy volume of 
freight transported during the period of the emergency re¬ 
sulted in the appellees’ presenting false and fraudulent de¬ 
murrage claims to the United States for payment. (App. 3, 
4) Only Paragraph 10 of the complaint contains allegations 
with reference to a specific demurrage transaction and 
there it is alleged that the appellee, The Baltimore & Ohio 
Railroad Company (usually referred to as the B & 0), 
presented a hill to the United States for demurrage in the 
amount of $18,158.80 covering demurrage charges on some 
430 cars of war material handled by the B & 0 at its Curtis 
. Bay, Maryland, terminal during the month of December 
1943; that a “proper and complete audit” would reveal 
that the demurrage charge should have been $7,263.52; that 
the bill presented by the B & 0 was false and known by the 

B & O to be false “or could have been ascertained by 

* 

proper inquiry and diligence by the defendant to have been 
false”; that the Curtis Bay “example of fraud” is repre¬ 
sentative of the demurrage situation existing at all of the 
18 installations listed in the complaint. (App. 4-5) The 
complaint concludes by alleging that the appellee is without 
“full and complete information” as to the extent of the 
false and fraudulent claims and requests an accounting for 
the entire period covered by the complaint. (App. 6) 

2. Qui tarn Appellant’s Disclosure to the Attorney Gen¬ 
eral. On April 2, 1947 the qui tam appellant filed an affi¬ 
davit with the Attorney General for the purpose of disdos- 



ing the evidence and information in his possession ma¬ 
terial to the prosecution of the suit, as required by the In-t 
former Statute. (App. 9-12) The affidavit recites the com¬ 
mencement of the suit under the Informer Statute and 
states that it is necessary, in order that the qui tam appel-f 
lant may 4 * prove’ ’ his case and 4 ‘ascertain with definiteness 
the amount of overcharge” by the appellees, that he be 
allowed to take depositions and examine the books and reo- 
ords of the appellees and use other discovery process 
against them. (App. 10-11) The affidavit states that the 
qui tam appellant has audited and adjusted demurrage for 
63 years and that during and after World War I, he audited 
disputed demurrage amounting to $90,000,000, “for the 
United States Government”. (App. 10) In Paragraph 5 
of the affidavit qui tam appellant states that from 1941 tp 
1945* he was a government employee and “audited and 
adjusted demurrage for the U. S. Government”; that, 
“while auditing and adjusting demurrage for the U. S. 
Government in 1922 and 1923,” qui tam appellant invented 
a system for analyzing and visualizing demurrage bills and 
separating legal from illegal charges; that in audits made 
since 1922 qui tam appellant has found “50% to 95% er¬ 
ror” and that “in recent audits” during the past five years 
at some twenty government installations he has found the 
same percentage of “error”. (App. 10) In Paragraph 
6 of his affidavit qui tam appellant states that during sur¬ 
veys and investigations made by him at some “30 odd” 
government installations during the past five years he 
found that proper audits of demurrage bills were not being 
made prior to certification and, as a result, many “errors” 
were not checked prior to payment of the bills by the United 
States. (App. 11). j 

In Paragraphs 7 and 9 of the affidavit qui tam appellant 
states the number of a demurrage card form allegedly used 
by the B & O, and that the B & O assessed demurrage 
charges in the sum of $18,158.80 which represented an over- 

# Appellant’s typewritten appendix incorrectly shows this date as 1943. 
Qui tam appellant was actually a Government employee until May 31, 1946 
(App. 17 ). 


i 
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charge of from 40% to 50% and that ‘‘ upon information 
and belief ” the bills submitted month to month will all show 
overcharges. (App. 11). The affidavit concludes by stat¬ 
ing that due to the great number of bills submitted by the 
appellees and other carriers during the period of the emer¬ 
gency and up to the time of filing the complaint herein as 
well as the vast number of installations throughout the 
country, the government lacked facilities and “technically 
trained personnel to investigate, audit and determine the 
amount of overcharges,” and that unless qui tam appellant 
is permitted to proceed, the overcharges cannot be returned 
to the Treasury of the United States. (App. 11-12). 

3. Qui tam appellant’s answers to interrogatories and 
deposition. The source of qui tam appellant’s information 
is disclosed in two documents: qui tam appellant’s answers 
to interrogatories; and qui tam appellant’s deposition. 

The qui tam appellant was employed by the War Depart¬ 
ment as a transportation specialist from November 30,1941, 
to May 31,1946, the date of his retirement (Ap/mT, 20,12). 
During the early part of that period, qui tam appellant’s 
official duties related to land grant rate information (App. 
18-19). Subsequently, he transferred within the War De¬ 
partment and his official duties in his new position included 
the making of spot audits and investigations of methods 
dealing with demurrage charged at government installa¬ 
tions, including the 18 installations involved in this suit 
(App. 19, 25, 31-35, 38). Investigations regarding demur¬ 
rage were made at all 18 installations; certain of these in¬ 
vestigations were made by Mr. Ross personally; the remain¬ 
der were made by War Department employees acting under 
Mr. Ross’ direction (App. 31-35). The investigations and 
spot audits at the 18 governmental installations were made 
for the specific purpose of examining records and demur¬ 
rage accounts in order to determine whether the Ross Fun¬ 
nel System should be put into operation at any of the instal¬ 
lations (App. 19,20,31-35,38,13,14). That system was pat¬ 
ented and copyrighted by Mr. Ross when he was an em¬ 
ployee in the United States Railroad Administration after 
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World War I, and was used by the United States Rail¬ 
road Administration (App. 15-16, 21, 29). That system, j 
as described by Mr. Ross, is a method by which data with j 
respect to demurrage charges are transferred onto j 
charts designed by Mr. Ross. The information for j 
use in the demurrage audit by Mr. Ross’ system is j 
secured from the statement furnished by the car- j 
rier with its bill for demurrage. The demurrage statement j 
shows in a series of columns the identification of each car, j 
the commodity involved, the date on which the car was j 
placed on the consignee’s track or notice given of availa- j 
bility, the date the car was released, and the amount of 
demurrage due. Mr. Ross’ charts are devised so that he 
may analyze or “visualize” the movement of cars from day! 
to day and determine whether the demurrage is properly 
assessed. (App. 24-25) The Ross Funnel System is de¬ 
scribed in a printed booklet distributed by Mr. Ross, and! 
attached as an exhibit to his deposition. Mr. Ross ex-i 
plained the system to his War Department superiors and! 
gave copies of the booklet outlining his system to his su-l 
perior officers (App. 20, 22, 23, 28, 29). 

Mr. Ross sent a complete report to the War Department 
disclosing the results of his investigations and audits at all 
18 installations involved in this suit (App. 25, 31-35, 37), 
One such report is a detailed examination of demurrage 
charged at Curtis Bay, Maryland (the only specific incident 
referred to in the complaint and disclosure affidavit) and i$ 
set out in the record in this suit (App. 38-47). That report 
shows that Mr. Ross investigated the demurrage charges 
against the government, the demurrage records of the govi- 
ernment and the railroads, considered the qualifications of 
personnel handling demurrage records, made suggestions as 
to the manner in which freight charges were handled within 
the government installation, and concluded in each case with 
a recommendation as to whether the Ross Funnel System 
should be installed at the installation (App. 38-47,25-29). In 
addition to written reports which Mr. Ross made following 
the investigation at each of the government installations, lie 
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testified he made verbal reports to the War Department 
concerning alleged overcharges (App. 32, 35, 36). 

Mr. Ross testified that in at least two instances during 
his investigation for the government he found officers certi¬ 
fying bills that should not have been certified (App. 36-37). 
He stated that he reported these facts, and in one instance 
had an officer removed because he was not properly certi¬ 
fying bills (App. 37). Mr. Ross discussed with his su¬ 
periors the matter of the inexperience or incompetency of 
personnel, and this was also discussed between Mr. Ross’ 
superiors in correspondence (App. 20-21). Other inade¬ 
quacies in the existing War Department methods of certi¬ 
fication were discussed by Mr. Ross with his superior of¬ 
ficers, and were discussed in conversations between the of¬ 
ficers (App. 20, 21, 22). 

Mr. Ross testified that all of his information pertaining 
to the 18 government installations involved in this suit (in¬ 
cluding any information from unidentified persons) was 
secured prior to the date of his retirement, May 31, 1946 
(App. 36). Mr. Ross did not visit any of the 18 govern¬ 
ment installations following that date and did not have ac¬ 
cess to any government records or to the records of carriers 
pertaining to the 18 installations since that date (App. 
17-18). 

Mr. Ross was interrogated specifically with respect to 
the demurrage bill presented by the B & 0 at Curtis Bay 
for demurrage accrued during the month of December, 
1943. He testified that in the spring of 1944 he made an 
investigation of Curtis Bay as an officer of the War De¬ 
partment (App. 35, 38).* At the conclusion of his investiga- 

# Mr. Boss ’ investigations are described as follows in his Curtis Bay Report 
prepared on the letterhead of the Army Service Forces and entitled “Memo¬ 
randum for Lt. CoL A. L. Malone, Subject: Demurrage Survey’\ (App. 38): 

“In respectful compliance with your instructions, and in accordance 
with agreement entered into in conference with Cols. Neigh, Olsen, Randall, 
Major Coy and others on November 20th, 1943, wherein I agreed to visit 
certain Government activities in various Transportation Zones, and teach 
Government clerks to maintain and audit demurrage accounts with the 
assistance of The Ross Funnel System, I beg leave to report that nine 
activities have, to date, been visited by the undersigned, in the Third 
Transportation Zone, surveys of car spotting capacities on loading, and 
unloading tracks, examination of necessary records, and a pre, or spot 
audit made on demurrage accounts. ’ ’ 



tion, he prepared a written report to the Government dated j 
April 15, 1944, which Mr. Ross testified contained all his! 
information on this matter (App. 37, 38). The report dis-i 
cusses and identifies the alleged demurrage form used byj 
the B & 0 (the same form referred to in the disclosure afii-j 
davit), the manner in which the demurrage records were! 
kept, the amount of demurrage, and the reason why a high 
demurrage bill was incurred in December, 1943. The report! 
points out that the Government unloading facilities at Cur¬ 
tis Bay were inadequate to handle a large shipment of! 
manganese ore, with the result that the cars were not un¬ 
loaded promptly, and because of the defective unloading 
facilities a substantial demurrage bill was incurred 
(App. 43-45). After making the detailed analysi$ 
of the reasons why the demurrage bill for December was 
higher than for previous months, Mr. Ross discussed the 
Ross Funnel System and included in his report a recommen¬ 
dation that the system be installed at Curtis Bay (App. 45! 
47). The report contains no charge or suggestion of fraud. 

The Decision of the Court Below. 

The District Court, after an examination of the record, 
dismissed the complaint upon the ground that the Court 
was without jurisdiction of the subject matter under the 
informer Statute. (App. 16). The District Judge did not 
file a written opinion. 

SUMMARY OF ARGUMENT. 

The Informer Statute, its legislative history, and its ju¬ 
dicial construction shows that an informer’s suit is author¬ 
ized only when an informer makes a contribution by pro¬ 
viding evidence and information not in the possession Of 
the United States. When the United States has the infor¬ 
mation upon which the suit is based, the Court is without 
jurisdiction under the Statute. U. S. ex rel Shirm v. Ten¬ 
nessee, 74 F. Supp. 635. (ED. Tenn. 1947) 
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Mr. Ross, the appellant, has disclosed no evidence of 
fraud by any of the appellee railroads. That fact alone is 
a sufficient basis for dismissal of the suit. In addition, the 
record in this case shows that the suit is based on infor¬ 
mation in the possession of the United States. Mr. Ross, 
an ex-Goverament employee, secured whatever information 
he has relating to demurrage charges made by the appellee 
railroads at the eighteen Government installations listed 
in the complaint while he was in the Government service and 
while he was engaged in his official duties. He reported 
his information to his superior officers. The real basis 
of this suit is Mr. Ross’ belief that all Government demur¬ 
rage records should be re-audited by use of his patented 
system. 

There is no merit in appellant’s contention that the 
United States no longer has information because the Gov¬ 
ernment official who uncovered and reported the informa¬ 
tion has resigned from Government employment Appel¬ 
lant’s construction of the Informer Statute would open the 
door to the evils Congress intended to eliminate when it 
amended the Statute in 1943. 

ARGUMENT. 

We believe that the Informer Statute and its legislative 
history show that the District Court correctly concluded 
that it was without jurisdiction under the Informer Statute. 

An informer’s suit to recover statutory damages and 
penalties may be brought only in strict compliance with the 
provisions of the Informer Statute. The jurisdiction of 
the District Court rests solely on that Act. United States 
ex rel Nitkey v. Dawes, 151 F. (2d) 639, 644 (CCA 7th, 
1945). 

An informer’s suit must be brought only for violation of 
the substantive provisions of Section 231 of Title 31 U. S. 
C., which defines the offenses against the United States on 
which an informer’s claim may be based. Section 231 pro¬ 
vides that anyone (with certain exceptions not relevant 
here) who presents a false claim to the Govern- 
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ment of the United States, knowing the claim to be false, 
fraudulent, or fictitious, or who, for the purpose of obtain^ 
ing payment of such a claim, makes or uses any false bill or 
record, knowing the same to contain any fictitious or fraud¬ 
ulent statement, shall forfeit to the United States the sum 
of $2,000 and in addition double the amount of damages 
suffered by the United States.* 

Jurisdiction over suits to recover damages and penalties 
prescribed in Section 231 is conferred upon the District 
Court by Section 232(A) of Title 31 U. S. C.** Subpara¬ 
graph (B) of Section 232 authorizes an informer to insti¬ 
tute such a suit in the name of the United States. When¬ 
ever an informer’s suit is instituted, Subsection (C) re¬ 
quires that the Attorney General be given a copy of thb 
complaint together with “a disclosure of substantially all 
the evidence and information” in the informer’s possession 
material to the prosecution of the suit. The United States 
is given sixty days within which to enter an appearance and 
take control of the suit if it so desires. If the United States 
enters an appearance, the statute gives it full control over 
the suit.*** Subsection (C) then provides that the District 
Court shall have no jurisdiction to proceed with any suit 
brought by an informer in which the United States does not 
appear “whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession- 
of the United States, or any agency, officer or employee 
thereof, at the time such suit was brought.” Thus, when¬ 
ever it is shown that an informer’s action was based On 
evidence and information in the possession of the United 

States, the action must be dismissed for lack of jurisdiction. 
______ 

* Section 231 is set <mt infra pp. 20-21. That Section deals with several 
offenses against the United States which are not relevant to this suit. For' 
example, Section 231 makes it an offense for any person to enter into an 
agreement, combination, or conspiracy to defraud the United States. No con¬ 
spiracy or joint action among the appellees is charged in this suit. 

** Section 232 is set out infra pp. 21-22. 

*** The disclosure to the Attorney General in this case was in the form, of 
an affidavit discussed, supra, pp. 4-6. The United States did not intervene 
in this suit. j . 
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It is clear from the words of the statute that an infor¬ 
mer’s suit may be brought only by a person who is a genu¬ 
ine informer. The informer must have made a contribution 
to the suit by providing material evidence and information 
not in the possession of the United States. When the infor¬ 
mation is in the possession of the United States, the United 
States is the only person authorized by the statute to insti¬ 
tute a suit for damages and penalties. 

This conclusion is reinforced by the legislative history of 
the Informer Statute. The statute, originally passed in 
1863 (R. S. 3490-3493,12 Stat. 696), lay relatively dormant 
for many years. In 1943 a case came to the Supreme Court 
involving a suit by an informer based on information in¬ 
cluded in an indictment returned by a Federal grand jury. 
United States ex rel Marcus v. Hess, 317 U. S. 537. The 
Supreme Court upheld the right of the informer to bring 
the suit saying that the statute as it then existed (R. S. 3490- 
3493) permitted an informer to base his suit on information 
known to the Government or discovered by the Government. 
In a dissenting opinion Justice Jackson pointed to the evils 
resulting from this construction of the statute and added 
(p. 560): 

“To accept the view of 1863 to mean that today law- 
enforcement officials could use information gleaned in 
. their investigations to sue as informers for their own 
profit, would make the law a downright vicious and cor¬ 
rupting one.” 

The construction of the Informer Statute adopted by the 
Supreme Court in Marcus v. Hess, supra, opened the door 
to many abuses of informer’s suits and in December 1943 
Congress amended the Informer Statute to eliminate the re¬ 
sulting evils. In the House of Representatives, Representa¬ 
tive Walter, a member of the Judiciary Committee and in 
charge of the amendment to the Informer Statute, described 
the evils that Congress hoped to eliminate in the following 
way (89 Cong. Rec. 2800): 

“It has become a racket and it seems to me that the 
quicker we eliminate the possibility of harassing people 
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by those who have not contributed one iota to the dis¬ 
closures, the better off the Nation will be. ,, 

j 

The Report of the Senate Judiciary Committee reiterated 
the same conclusion (S. Rept. No. 291, 79th Cong., 1st Ses¬ 
sion, pages 2-3): j 

“The experience of the Department in the present war 
has established that many persons who have filed suits 
and may file suits under this section, have no informa¬ 
tion or facts of their own, but prepare and file com¬ 
plaints which obviously are based on information and 
alleged facts obtained bodily from indictments returned 
in United States Courts, from newspaper stories, and 
congressional investigations. In some of the cases 
filed the indictment was copied in the complaint filed, 
the only difference being the caption and the prayer of 
the complaint. The Department’s principal desire for 
the enactment of this bill is that the United States be 
protected against being compelled to disclose its facts 
involved in any criminal prosecution it may have un¬ 
dertaken or is about to undertake. Their experience 
has shown that upon filing of such civil suits, steps are 
soon taken to compel discovery, by taking deposition 
and otherwise, in the civil suits, to ascertain the facts 
upon which the Government is proceeding. All such 
matters tend to embarrass the Government in its con¬ 
duct of criminal prosecutions and to assist the defend¬ 
ants in such prosecutions in obtaining what they other¬ 
wise would not be entitled to obtain and could not 
secure.” j 

Throughout the debates on the amendment it was empha¬ 
sized that Congress intended that informer’s suits shall! be 
brought only where the informer bases his suit on informa¬ 
tion not in the possession of the United States. Where the 
United States had the information, Congress thought it was 
the duty of the Attorney General to institute suits to re¬ 
cover damages or penalties. (See particularly the state¬ 
ments of: Senator Van Nuys,* 89 Cong. Rec. pp. 7572, 7575, 

* Senator Van Nuys was in charge of the bill to amend the Informer Stat¬ 
ute on the Floor of the Senate. j 
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Congressman Walter, id. p. 10846 and Congressman Miller, 
id. p. 10847.) 

A statement clearly indicating that Congress intended to 
bar informer suits in cases such as the present one was 
made by Congressman Walter, when he explained the bill 
as agreed upon in conference and as it was enacted. Con¬ 
gressman Walter said (89 Cong. Rec. p. 10846): 

“We feel that by enacting this compromise legisla¬ 
tion the United States will be ably protected and at the 
same time there will not be this ever-present invitation 
to racketeers to examine indictments, to examine re¬ 
ports of the Truman committee, or if you please, for 
dishonest or unscrupulous investigators to turn over 
information to their friends or co-conspirators for the 
purpose of bringing suit against our citizens on infor¬ 
mation that either comes to them by reading an indict¬ 
ment or bill of complaint or through testimony before 
some committee or which comes to them in their official 
capacity as a representative of the United States.” 

In construing the 1943 amendment, the Courts have given 
effect to the manifest purpose of Congress that an informer 
is authorized to bring a suit only when the informer makes a 
contribution by providing information which is not in the 
possession of the Government. Thus the Courts have re¬ 
peatedly pointed out that the 1943 amendment to the Stat¬ 
ute was designed to limit informer’s suits to cases where 
the facts upon which the suit is based were not known to the 
Government or its officers or agencies. U. S. ex rel Shinn 
v. Tennessee, 74 F. Supp. 635 (E. D. Tenn. 1947); U. S . v. 
Anaconda Wire and Cable Co., 57 F. Supp. 106 (S. D. N. Y. 
1944), aff. 149 F.(2d) 680 (C.C.A. 2); Cert, denied 326 
U. S. 762; U.S. ex rel Rodriguez v. Weekly Publications 
Inc., 144 F.(2d) 186 (C.C.A. 2, 1944); U.S. ex rel Mc¬ 
Laughlin v. American Chain & Cable Co., 62 F. Supp. 302 
(S. D. N. Y. 1945); U. S. v. Pittman, 151 F.(2d) 851,852-854, 
(C. C. A. 5,1945); Cert, denied 328 U. S. 843. 

The principle upon which these decisions were rested 
was explained by Judge Taylor in United States ex rel 
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Shinn v. Tennessee, supra. In that case the informer failed 
to make the required disclosure of evidence and information 
to the Attorney General. In discussing the importance of 
making the disclosure as required by the 1943 amendment, 
Judge Taylor emphasized that the purpose of the 1943 
amendment was to limit the jurisdiction of the Court to 
cases where the information was not in the possession of 
the United States. Judge Taylor said (74 F. Supp., at pp. 
638-639): j 

“It is further provided in Section 232(C): ‘The 
court shall have no jurisdiction to proceed with any 
such suit brought under Clause (B) or pending suit 
brought under this section whenever it shall be made 
to appear that such suit was based upon evidence or 
information in the possession of the United States, or 
any agency, officer or employee thereof, at the time 
such suit was brought.’ In view of this provision, the 
Court cannot be sure that it has jurisdiction to proceed. 
Until the qui tarn plaintiff has made the required dis¬ 
closure, the Court’s jurisdiction is necessarily condi¬ 
tional. From the present condition of the record, the 
Court is unable to say whether the qui tarn plaintiff 
obtained his information as an independent and private 
investigator, or whether he obtained it while an agent, 
officer, or employee of the United States, or what his 
status was at the time his complaint was filed. Mean¬ 
while the Court is left in uncertainty as to its ultimate 
jurisdiction, and the defendants are denied an oppor¬ 
tunity to exonerate themselves from the odious charges 
that have been brought against them. This state of af¬ 
fairs could become intolerable and apparently would 
so become if the Court lacked the power to put an end 
to it.” (Italics supplied) j 

We submit that Judge Taylor correctly stated the purpose 
of the 1943 amendment and the principle which is applicable 
in the present case. 

An analysis of the record in this cause shows that the 
qui tarn appellant has made no disclosure of any evidence 
or information with respect to any false or fraudulent I bill 
presented to the United States by any of the appellee rail- 
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roads at any of the eighteen Government installations 
named in the complaint. The affidavit of disclosure speaks 
only of “errors” made in demurrage bills. (App. 
10, 11) This fact alone is sufficient basis upon 

which the suit should be dismissed. It is not nec¬ 
essary, however, to rest the dismissal on that ground 
alone. The record shows that Mr. Ross, an ex-Gov- 
erament employee, secured all his information with regard 
to demurrage charges against the Government at the 
eighteen installations while he was a Government employee 
and in the course of his official duties. He testified that he 
secured all of his information, from whatever source, before 
May 31, 1946, the date of his retirement from the Govern¬ 
ment service, and that he secured no information after that 
date. (App. 36,17-18) The basic issue, therefore, is whether 
a Government employee may resign his Government em¬ 
ployment and following his resignation bring an in¬ 
former’s suit based on information which he secured 
while he was in the Government’s employ. The in¬ 
formation secured by Mr. Ross was reported to his 
superior officers in the. War Department. Mr. Ross’ 
reports became part of the records and files of 
the United States. This suit, in essence, reduces itself to 
Mr. Ross’ contention that all Government demurrage bills 
should be re-analyzed and re-audited through the use of his 
Funnel System, the system he patented and copyrighted 
while he was a Government employee after the first World 
War. 

Appellant apparently recognizes that his information re¬ 
garding demurrage charges made by the appellees at the 
eighteen Government installations was secured in the course 
of his official duties. In the brief filed in the Court below, 
qui tam appellant said that the Government recognized his 
great experience in detecting overcharges and “saw fit to 
send him on a tour of various installations to detect the ex¬ 
istence of fraud”.* In his brief in this Court he also refers 

* Beply memorandum of the plaintiff, page 8, filed in the District Court 
April 28, 1948. Civil Action 1303-47. 



17 


to the fact that in his investigations as a Government em- i 
ployee he secured information as to the size of demurrage 
bills, the character of Government records, and other infor¬ 
mation (Brief, pp. 5-6). However, appellant urges (Brief,! 
p. 6), the information which he secured was personal and, 1 
when he left the Government on May 31,1946, there was no j 
one in the Government service who had the information or i 
was capable of determining the existence of fraud from the 
records which were in the possession of the Government.! 
From this appellant concludes that the Government did not! 
have information or evidence regarding allegedly illegal 
demurrage charges by the appellees “at the time such suit: 
was brought’’ within the meaning of the Informer Statute.! 
Qui tarn appellant argues, therefore, that the District Court! 
has jurisdiction to hear and determine the suit, since there) 
is no showing in the record that the evidence or information 1 
was in the files of the Government or in the possession of ai 
Government officer at the instant the suit was filed. 

There are two difficulties with appellant’s argument. In 
the first place, it overlooks the fact that appellant filed ex4 
tensive written reports as to his investigations and surveys 
at all the 18 Government installations. His leaving the 
service does not alter the fact that the reports became part 
of the records of the Government.* j 

In the second place appellant’s construction of the 
Statute is based on a literal reading of a single phrase 
without reference to the Statute as a whole or to its pur¬ 
poses. It is, of course, a familiar principle that a Statute 
should be construed to give effect to the intent of Congress 
determined by an examination of the end sought to be 
achieved, the subject matter of the Statute, its legislative 
history and in the light of the evils which the Statute sought 
to correct. Helvering v. New York Trust Company , 292 

* In an affidavit filed at the time of the argument (April 14, 1948) bat 
dated March 15,1948, 10 days prior to the time of his deposition, die appellant 
states that at the time of his retirement in 1946 he attempted to find whether 
copies of his reports were in the files of the Government and was unable to 
locate copies. The fact that Mr. Boss could not find the files at the time he 
was retiring is irrelevant and does not constitute proof that the written re¬ 
ports were not part of the records of the Government of the United States, i 


l 

I 


I 

I 
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U. S. 455,464-465; United States v. Katz, 271U. S. 354, 357; 
Great Northern Railway Company v. United States, 315 
XT. S. 262, 273, and Warner v. Goltra, 293 TJ. S. 155,157-159. 
If these principles are applied, it is clear that appellant’s 
argument cannot be supported. The contention that infor¬ 
mation is no longer in the possession of the Government or 
leaves the Government within the meaning of the Informer 
Statute because the officer who was charged with securing 
that information left the Government prior to the time that 
the suit was brought flies in the face of the purpose of the 
Statute. Under appellant’s construction any Government 
investigator may resign and bring an informer suit based 
on information he uncovered in the course of his official 
duties so long as he waits until after his resignation before 
the suit is started. But it was inter alia to prevent this kind 
of suit by an ex-Government employee that the Informer 
Statute was amended in 1943. To accept appellant’s con¬ 
struction of the Statute would nullify the intent of Congress 
and would open the door to evils which Congress intended 
to eliminate by the amendment in 1943. The fact that in- 
fonnation was in the possession of the Government prior 
to the institution of the suit does not alter the fact that in 
such a case the “informer” makes no contribution. His 
suit, therefore, is not authorized by the Statute. 
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CONCLUSION. 

In view of the foregoing we respectfully submit that the 
judgment of the District Court should be affirmed. 

! 

Respectfully submitted, 

. i 

Hugh B. Cox, 

Robert C. Barnard, j 

224 Southern Building, 
Washington 5, D. C. 

Attorneys for The Pennsyl¬ 
vania Railroad Company. 

Stephen Ah.es, 

1139 Shoreham Building, 
Washington 5, D. C. ! 

Attorney for The Baltimore 
and Ohio Railroad Com¬ 
pany. | 

George E. Hamhton, Jr., j 

William B. Jones, 

Charles M. Little, 

916 Union Trust Building, 
Washington 5, D. C. j 

Attorneys for Southern 
Railway Company. 

October 1948. 
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SUPPLEMENT. 


Relevant Statutory Provisions. 

The so-called Federal Informer Statute, as amended 
(R. S. 3490,5438, 12 Stat. 696, 698, R. S. 3491 as amended, 
June 25,1936, ch. 804,49 Stat. 1921, and December 23,1943, 
ch. 377, §1, 57 Stat. 608, 31 U. S. C. §231, §232) provides as 
follows: ' 

“§231. Liability of persons making false claims. 

Any person not in the military or naval forces of the 
United States, or in the militia called into or actually 
employed in the service of the United States, who shall 
make or cause to be made, or present of cause to be pre¬ 
sented, for payment or approval, to or by any person 
or officer in the civil, military, or naval service of the 
United States, any claim upon or against the Govern¬ 
ment of the United States, or any department or officer 
thereof, knowing such claim to be false, fictitious, or 
fraudulent, or who, for the purpose of obtaining or 
aiding to obtain the payment or approval of such claim, 
makes, uses, or causes to be made or used, any false 
bill, receipt, voucher, roll, account, claim, certificate, 
affidavit, or deposition, knowing the same to contain 
any fraudulent or fictitious statement or entry, or who 
enters into any agreement, combination, or conspiracy 
to defraud the Government of the United States, or 
any department or officer thereof, by obtaining or aid¬ 
ing to obtain the payment or allowance of any false or 
fraudulent claim, or who, having charge, possession, 
custody, or control of any money or other public prop¬ 
erty used or to be used in the military or naval service, 
who, with intent to defraud the United States or will¬ 
fully to conceal such money or other property, delivers 
or causes to be delivered, to any other person having 
authority to receive the same, any amount of such 
money or other property less than that for which he 
received a certificate or took a receipt, and every person 
authorized to make or deliver any certificate, voucher, 
receipt, or other paper certifying the receipt of arms, 
ammunition, provisions, clothing, or other property so 
used or to be used, who makes or delivers the same to 
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any other person without a full knowledge of the truth 
of the facts stated therein, and with intent to defraud 
the United States and every person who knowingly 
purchases or receives in pledge for any obligation Or 
indebtedness from any soldier, officer, sailor, or other 
person called into or employed in the military or naval 
service any arms, equipments, ammunition, clothes, 
military stores, or other public property, such soldier, 
sailor, officer, or other person not having the lawful 
right to pledge or sell the same, shall forfeit and pay 
to the United States the sum of $2,000, and, in addition, 
double the amount of damages which the United States 
may have sustained by reason of the doing or commit¬ 
ting such act, together with the costs of suit; and such 
forfeiture and damage shall be sued for in the same' 
suit. (R. S. §§ 3490, 5438.)” j 

“§232. Same; suits; procedure. j 

(A) The several district courts of the United States, 
the District Court of the United States for the District 
of Columbia, the several district courts of the Terri¬ 
tories of the United States, within whose jurisdictional 
limits the person doing or committing such act shall be 
found, shall wheresoever such act may have been done 
or committed, have full power and jurisdiction to hear, 
try, and determine such suit. 

(B) Except as hereinafter provided, such suit may 

be brought and carried on by any person, as well for 
himself as for the United States, the same shall be at 
the sole cost and charge of such person, and shall be in 
the name of the United States, but shall not be with¬ 
drawn or discontinued without the consent, in writing, 
of the judge of the court and the district attorney, first 
filed in the case, setting forth their reasons for such 
consent. j 

(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such 
suit shall be given to the United States by serving upon 
the United States attorney for the district in which 
such suit shall have been brought a copy of the bill of 
complaint and by sending by registered mail, to j the 
Attorney General of the United States at Washington, 
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District of Columbia, a copy of such bill together with 
a disclosure in writing of substantially all evidence and 
information in his possession material to the effective 
prosecution of such suit. The United States shall have 
sixty days, after service as above provided, within 
which to enter appearance in such suit. If the United 
States shall fail, or decline in writing to the court, dur¬ 
ing said period of sixty days to enter any such suit, 
such person may carry on such suit. If the United 
States within said period shall enter appearance in 
such suit the same shall be carried on solely by the 
United States. In carrying on such suit the United 
States shall not be bound by any action taken by the 
person who brought it, and may proceed in all respects 
as if it were instituting the suit: Provided, That if the 
1 United States shall fail to carry on such suit with due 
diligence within a period of six months from the date 
of its appearance therein, or within such additional 
time as the court after notice may allow, such suit may 
! be carried on by the person bringing the same in ac¬ 
cordance with clause (B) above. The court shall have 
no jurisdiction to proceed with any such suit brought 
under clause (B) or pending suit brought under this 
1 section whenever it shall be made to appear that such 
suit was based upon evidence or information in the 
possession of the United States, or any agency, officer 
or employee thereof, at the time such suit was brought: 
Provided, however, That no abatement shall be had as 
to a suit pending on December 23, 1943 if before such 
suit was filed such person had in his possession and 
voluntarily disclosed to the Attorney General substan¬ 
tial evidence and information which was not thereto¬ 
fore in the possession of the Department of Justice. 

(D) In any suit whether or not on appeal pending 
on December 23, 1943, brought under this section, the 
court in which such suit is pending shall stay all fur¬ 
ther proceedings, and shall forthwith cause written 
notice, by registered mail, to be given the Attorney 
General that such suit is pending, and the Attorney 
General shall have sixty days from the date of such 
notice to appear and carry on such suit in accordance 
with clause (C). 
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(E) (1) In any such suit, if carried on by the United! 
States as herein provided, the court may award to the j 
person who brought such suit, out of the proceeds of | 
such suit or any settlement of any claim involved 
therein, which shall be collected, an amount which in 
the judgment of the court is fair and reasonable com¬ 
pensation to such person for disclosure of the informa- j 
tion or evidence not in the possession of the United' 
States when such suit was brought. Any such award! 
shall in no event exceed one-tenth of the proceeds of j 
such suit or any settlement thereof. 

(2) In any such suit when not carried on by thei 
United States as herein provided, whether heretofore! 
or hereafter brought, the court may award to the per-! 
son who brought such suit and prosecuted it to final! 
judgment, or to settlement, as provided in clause (B), 
out of the proceeds of such suit or any settlement of 
any claim involved therein, which shall be collected, an 
amount, not in excess of one-fourth of the proceeds of 
such suit or any settlement thereof, which in the judg-j 
ment of the court is fair and reasonable compensation 
to such person for the collection of any forfeiture and 
damages; and such person shall be entitled to receive 
to his own use such reasonable expenses as the court 
shall find to have been necessarily incurred and all 
costs the court may award against the defendant, to be 
allowed and taxed according to any provision of law 
or rule of court in force, or that shall be in force in 
suits between private parties in said court: Provided, 
That such person shall be liable for all costs incurred 
by himself in such case and shall have no claim there¬ 
for on the United States. (R. S. § 3491; June 25,1936, 
ch. 804, 49 Stat. 1921; Dec. 23, 1943, ch. 377, §1, 57 
Stat. 608.) 
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No. 9885. 


UNITED STATES OF AMERICA on Relation 
Joseph Hunter Ross, Sr., Appellant, 

v. 

THE PENNSYLVANIA RAILROAD COMPANY, a cor¬ 
poration, THE BALTIMORE & OHIO RAILROAD 
COMPANY, a corporation, and SOUTHERN RAIL¬ 
WAY COMPANY, a corporation, Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia. 
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1 Filed Mar 26 1947 

In the District Conrt of the United States 
For the District of Columbia 

Civil Action No. 1303-47. 

i 

United States op America, Plaintiff, 

On Relation of Joseph Hunter Boss, Sr., 1349 Monroe St., 

N. W., Washington, D. C., 

v. 

Pennsylvania Railroad Company, A Corporation, 626 14th 
SL, N. W., Baltimore and Ohio Railroad Company, A 
Corporation, 1508 H St, N. W., Southern Railway 
Company, A Corporation, 15th & K Sts., N. W., De¬ 
fendants. 

Complaint for Recovery of Money Fraudulently 

Collected. 

The complaint of Joseph Hunter Ross, Sr. shows unto 
the Court the following: 

1. He is a citizen of the United States and a resident of 
the District of Columbia and is invoking the jurisdiction of 
this Court by virtue of Title 31, Sections 231 and 232, as 
amended December 23, 1943, 57 Stat. 608. 

2. The defendants, Pennsylvania Railroad Company, 
Baltimore and Ohio Railroad Company and Southern Rail¬ 
way Company, are all corporations engaged in the business 
of transportation, freight and passenger, and are doing 
business in the District of Columbia and operating into and 
out of the District of Columbia. 

3. When used in this complaint the term * ‘ demurrage ’ ’ is 
a transportation term relative to the delivery, release 
and/or holding railroad car equipment by shippers or con¬ 
signees. 

4. Plaintiff says unto the Court that in order to afford 
uniformity in the assessment of demurrage charges 


throughout the country all charges, rules and regti- 

2 lations relating to demurrage charges are embraced 
in one publication, i.e. “Car Demurrage Buies and 

Charges.” This publication is filed with and accepted by 
the Interstate Commerce Commission as the basis for the 
assessment of demurrage charges as indicated therein, j 

5. Plaintiff says unto the Court that normally, the demur¬ 
rage charge assessed beyond the. free time is $2.20 per car, 
per 24 hour day, for a minimum of 4 days. Thereafter this 
charge is increased to $5.50 per day for each succeeding day 
until the car is released. Due to abnormal conditions 
brought about by World War II the demurrage charge nor¬ 
mally applied to all types of rail equipment was modified 
so as to provide for a higher demurrage charge for the de¬ 
tention of various types of rail equipment. These modified 
charges ranged from $2.20 to $44.00 per day, depending 
upon the type of equipment and length of time held beyond 
the free time period. The increased demurrage charges 
permitted during World War II were not designed as : a 
revenue measure for the railroads but instead as a means 
of affording more complete utilization of the nations supply 
of railroad car equipment during critical periods of cir 
supply. 

_ # i 

6. Plaintiff says further that the technicalities involved 
in the application of the Car Demurrage Buies and Charges 
tariff are so complex that their proper interpretation is 
very difficult and are subject to controversy as to their legal 
application. In these circumstances, the handlin g and de¬ 
termination of these matters by inexperienced and often 
incompetent personnel within the Government and with tie 
carriers has resulted in the assessment, collection and pay¬ 
ment of great sums of public funds which are subject to 
examination, audit and recovery into the Treasury of the 
United States. 

7. The period of time embraced in this complaint covers 

July 1, 1940 up to and including the filing of tiis 

3 complaint. 
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8. Plaintiff says nnto the Conrt that due to the heavy 
volume of freight transportation during the period 
of the emergency,, that it was difficult, as has already been 
pointed out, to obtain the necessary and skilled personnel 
to correctly assess and audit the proper demurrage charges, 
which is only a penalty, that the defendants, and each of 
them, presented false and fraudulent claims to the Trea¬ 
surer of the United States. Plaintiff says that the United 
States was charged an amount in excess of that permitted 
by law. Plaintiff says that the tariffs on file with the Com¬ 
mission have the force and effect of a statute and no depar¬ 
ture from the rates mentioned in said tariff is regularly 
authorized and the defendants, and each of them, fraudu¬ 
lently hilled the Government of the United States for 
amounts in excess of that authorized in the tariffs on file 
with the Interstate Commerce Commission, and plaintiff 
directs attention to the Appendix annexed hereto and made 
a part hereof, which outlines in more complete detail the 
installations involved, the railroads serving said installa¬ 
tions, the approximate amount of overcharge for the period 
covered by this complaint. 

9. In order that it may he fully understood by the Court 
and this complaint made concise and fully explanatory, 
there is annexed hereto and made a part hereof the names 
of the various Government installations, the location of the 
installations, the carrier serving said installation and the 
approximate amount of the overcharge at each installa¬ 
tion. This is annexed as Appendix A and is to he read and 
considered as a part of this complaint. 

10. P l a in tiff says unto the Court that in January, 1944 
the Baltimore and Ohio Railroad presented a car demur¬ 
rage bill in the amount of eighteen thousand one hundred 
and. fifty-eight dollars and eighty cents ($18,158.80) to the 
Treasurer of the United States. This bill purportedly rep¬ 
resented demurrage charges due by the United 

4 States Government on four hundred and thirty (430) 
cars of war material, handled by the Baltimore and 
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Ohio Railroad at its Cnrtis Bay, Md. terminal during the 
month of December, 1943. Plaintiff further alleges that ia 
proper and complete audit of this one demurrage bill will 
reveal that the lawful demurrage charges which should 
have been paid by the Treasurer of the United States bn 
these particular 430 cars of war material were approxi¬ 
mately seven thousand two hundred and sixty-three dollars 
and fifty-two cents ($7,263.52). Plaintiff further alleges 
that in this particular instance the Baltimore and Ohio 
Railroad Company presented a false claim to the Treasurer 
of the United States and as a result of the presentation of 
said false claim, known by the defendant to be false, Or 
could have been ascertained by proper inquiry and dili¬ 
gence by the defendant to have been false, defrauded the 
United States of America of approximately ten thousand 
eight hundred and ninety-five dollars and twenty-eight 
cents ($10,895.28). j 

Plaintiff further alleges that the foregoing example of 
fraud at the Curtis Bay, Mxl. terminal of the Baltimore and 
Ohio Railroad Company is truly representative of the de¬ 
murrage situation existing at the Curtis Bay Ordnaniee 
Depot, Curtis Bay, Md. and at the other United States Gov¬ 
ernment installations specifically named in Appendix A 
during the period beginning July 1, 1940 up to and includ¬ 
ing the time of the filing of this complaint. 

j 

11. Plaintiff further alleges that based upon information 
and belief the defendant carriers referred to herein, that 
is to say Pennsylvania Railroad, Baltimore and Ohio Rail¬ 
road and Southern Railway Company, have defrauded the 
United States Government of sums of money, believed to 
be in excess of one half million dollars, at the installations 
named, through the preparation and presentation; to 
5 the Treasurer of the United States of false and 
fraudulent claims for demurrage charges on cars 
containing war material, which the defendants knew 
to be unlawful, and the false and fraudulent claims were 
known by the defendants and each of them to be false ajnd 
fraudulent. 

i 

i 

i 

j 

I 

j 

i 


6 


12. Plaintiff says unto the Court that he is without full 
and complete information as to the full extent of the over¬ 
payments made by the Government of the United States as 
a result of the false and fraudulent claims presented by the 
defendants, and asks the Court for an accounting in order 
that the true amounts may be ascertained for the entire pe¬ 
riod July 1,1940 up to and including the filing of this com¬ 
plaint, and plaintiff says unto the Court that after this 
amount is definitely ascertained that recovery be had in ac¬ 
cordance with Sections 231 and 232, Title Si, as amended 
December 23,1943. 

Whebefobe, the premises considered, plaintiff prays: 

1. That process issue from this Court directed to the de¬ 
fendants and each of them commanding them to answer this 
complaint. 

2. That as to the allegations made in Paragraph 10, plain¬ 
tiff asks for judgment in the amount of ten thousand eight 
hundred and ninety-five dollars and twenty-eight cents 
($10,895.28), and in addition, double the amount of dam¬ 
ages which the United States of America has sustained by 
reason of the presentation of said false claims, that is to 
say, double the amount of $10,895.28, or a total of twenty- 
one thousand seven hundred and ninety dollars and fifty- 
six cents ($21,790.56), plus the sum of two thousand 
($2,000) dollars, plus attorney fees, as provided in Section 
231, Title 31, United States Code, as amended December 

23,1943, 57 Stat. 608. 

6 3. Plaintiff asks for an accounting to definitely and 

fully ascertain the amounts collected in excess of the 
amount authorized by law as a result of the false and fraud¬ 
ulent claims presented by each of the defendants for the pe¬ 
riod July 1,1940 up to and including the filing of this com¬ 
plaint, and after the amount is ascertained that the plaintiff 
be awarded judgment against the defendants and each of 
them for double the amount of damages sustained by the 
United States of America, plus two thousand ($2,000) dol- 


\ 
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! 
i 

; 

I 

lars, plus attorney fees, as provided in Section 231, Title 31, 
United States Code, as amended December 23,1943. 

4. Plaintiff asks for leave of Court to take depositions 
of each defendant, as provided in Buie 26A, Buies of Civil 
Procedure, in order that the plaintiff may definitely ascer¬ 
tain the total number of false claims presented by the de¬ 
fendants and each of them to the Treasurer of the United 
States, and the total amount of monies received by the 
defendants and each of them as a result of the false land 
fraudulent claims in order that the plaintiff may proceed in 
accordance with law, as provided in Section 231, Title 31, 
United States Code, as amended December 23,1943. 

5. And for such other and further relief as the circum¬ 
stances of the case may require and to this Court may seem 
just and proper. ' 

James J. Laughun 
National Press Building 
Counsel for Plaintiff. 

I 

Plaintiff demands trial by jury. 

James J. Laughun \ 


i 


i 


j 

i 


i 
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Filed Mar 26 1947 


Name of Government 
Installation 


Anniston Ordnance 
Depot 

Atlanta Army Service 
Forces Depot 

Atlanta Ordnance Depot 


Camp Croft 

Charlotte Quarter¬ 
master Depot 

Columbus Army Service 
Forces Depot 

Curtis Bay Ordnance 
Depot 

Edgewood Arsenal 


Fall Creek Ordnance 
Plant 

Hooeier Ordnance Plant 


Huntsville Arsenal 


Indiana Ordnance Works 


Marietta Holding & Be- 
consignment Point 

New Cumberland Army 
Service Forces Depot 

Baritan Arsenal 


Bedstone Arsenal 

Washington Quarter¬ 
master Depot 

West Virginia 
Ordnance Works 


Appendix “ A ” 

Location of 
Installation 

Anniston, Ala. 

Atlanta, Ga. 

Atlanta, Ga. 

Spartansburg, S. C. 

Charlotte, N. C. 

Columbus, Ohio 

So. Baltimore, Md. 

Edgewood Arsenal, Md. 

Indianapolis, Ind. 

Charlestown, Ind. 

Huntsville, Ala. 
Charlestown, Ind. 

Marietta, Pa. 

New Cumberland, Pa. 
Metuchen, N. J. 
Huntsville, Ala. 
Alexandria, Va. 

Point Pleasant, W. Va. 


Carrier Serving installa¬ 
tion and Amount of 
Overcharge 

Southern Bailway 
$50,000 

Southern Bailway 
$50,000 

Southern Bailway 
$50,000 

Southern Bailway 
$50,000 

Southern Bailway 
$50,000 

Pennsylvania B. B. 

$100,000 

Baltimore & Ohio B. B. 
$110,895.28 

Pennsylvania B. B. 

$100,000 

Pennsylvania B. B. 

$100,000 

Pennsylvania B. B. & 
Baltimore & Ohio 
$100,000 each 

Southern Bailway 
$50,000 

Pennsylvania B. B. & 
Baltimore & Ohio 
$100,000 each 

Pennsylvania B. B. 

$100,000 

Pennsylvania B. B. 

$100,000 

Pennsylvania B. B. 

$100,000 

Southern Bailway 
$50,000 

Southern Bailway 
$50,000 

Baltimore & Ohio 

$100,000 
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10 Filed Jun 13 1947 

Motion of Defendant Southern Railway Company to Dismiss 

I 

Comes now the defendant, Southern Railway Company, 
and moves this Honorable Court to dismiss the above action 
upon the ground that this Court has no jurisdiction over 
the subject matter herein and as reason therefor states:! 

1. This suit, instituted by the “qui tarn” plaintiff, (in 
which the United States has not entered an appearance) is 
based upon evidence and information in the possession of 
the United States, or one or more of its agencies, officers 6r 
employees, at the time it was brought or instituted. 

Hamilton and Hamilton 

I 

By Wm. B. Jones 

Attorneys for Defendant 
Southern Railway Company 
740-15th Street, N. W. 
Washington 5, D. C. j 

i 

[Note: A Motion tp^Dismiss by The Pennsylvania Rail¬ 
road Company filed llay 14,1947, and a Motion to Dismiss 
by The Baltimore & Ohio Railroad Company filed-May 14, 
1947, are also a part of the Transcript, but have not been 
printed because they are substantially identical to the 
Motion printed above.] 


15 Filed Nov 29 1947 

Answer of Plaintiff to Motion of Defendant [to compel pro¬ 
duction of qui tarn Appellant’s Affidavit of Disclosure]. 

• j \ 

Now comes the plaintiff and in answering the motion of 
defendant, Pennsylvania Railroad Company, says unto the 
Court that there has been served on the United States 
Attorney General a copy of the complaint in the above 
entitled cause, and there has also been filed, under date! of 
April 2,1947, with the Attorney General the following affi¬ 
davit of Joseph Hunter Ross, Sr., plaintiff, which in the 
judgment of plaintiff complies with the statute: 


l 
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“Joseph Hunter Ross, Sr., being first duly sworn on oath 
as required by law, deposes and says that he is the plain¬ 
tiff in the above entitled cause, and the Pennsylvania 
Railroad Company, Baltimore and Ohio Railroad Company 
and Southern Railway Company are defendants, and said 
suit is brought under the provisions of Title 31, Sections 
231 and 232, as amended December 23,1943, 57 Stat. 608. 

Affiant says unto the Court that it is necessary, in order 
to prove his case and to accordingly determine the various 
amounts of overcharge made by the defendants, that he 
be permitted to take depositions of the defendants or their 
agents at the earliest possible date. 

Affiant says that he has, for the past 63 years, audited 
and adjusted demurrage as charged by carriers, having 
started in the year of 1884 when demurrage was called 
‘car service’. 

16 For the period 1917 and 1918 affiant audited the 
demurrage for the United States Government, 
during and after World War I, said disputed demurrage 
amounting to ninety million ($90,000,000) dollars. 

For the period 1941 to 1945 affiant audited and adjusted 
bills in his own name for the public, and at the same time 
audited and adjusted demurrage for the United States 
Government. In the years 1922 and 1923, while auditing 
and adjusting demurrage for the United States Govern¬ 
ment, affiant created, originated, patented and copyrighted 
a system to visualize and separate legal from illegal, proper 
from improper demurrage. In every audit made by the 
affiant he has found no less than 50% to 95% error and has 
evidence to prove this fact. In affiant’s recent audits, dur¬ 
ing the past five years, he has made surveys at some 20-odd 
installations and has found the percentage of error about 
equal to the period found in the years 1917 and 1918. 

Affiant states that during surveys and investigations 
made by him at some 30 odd installations during the past 
five years it was apparent that proper audits of demurrage 
charges submitted by the railroads serving these installa- 


v 
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tions were not being made prior to certification for pay¬ 
ment by the United States Government, and as a result 
many hundreds of errors amounting to thousands of 
dollars were not checked prior to payment of these 
amounts. ' j 

Affiant says unto the Court that there is in the records 
of the Baltimore and Ohio Bailroad Company a car de¬ 
murrage card form (B&O Form No. 2587-B), said form 
being the basis upon which the defendant Baltimore & Ohio 
Bailroad Company assessed charge in the amount pf 
eighteen thousand one hundred and fifty-eight dollars and 
eighty cents ($18,158.80), and the Treasurer of the United 
States paid the defendant Baltimore and Ohio Bailroad 
Company this sum of money, but said sum represented an 
overcharge of from 40% to 50%. j 

Affiant calls attention to Appendix A in his complaint 
and says unto the Court that if depositions are authorized 
and he is permitted to examine the books and records of 
the defendant companies, he can ascertain with definiteness 
the amount of overcharge by each of the Government in¬ 
stallations referred to in Appendix A so that he can advise 
the Court with exactness the total amount of overcharge 
in each instance. ■ * * j 

Affiant again calls attention to the figure eighteen thou¬ 
sand one hundred and fifty-eight dollars and eighty cents 
($18,158.80) and says upon information and belief that the 
bills submitted month to month will all, without exception, 
show overcharges. 

17 Affiant says further that due to the great num¬ 
ber of bills submitted by the defendants and 
other carriers during the period of the emergency 
and up to the time of the filing of this complaint, 
and the vast number of installations throughout the 
country, that the General Accounting Office and the 
other agencies of the Government concerned lacked 
the facilities and technically trained personnel to investi¬ 
gate, audit and determine the amount of overcharges ana 
affiant says that many of the bills submitted were small in 
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amount, and that it was virtually impossible for the Gov¬ 
ernment to undertake a complete audit of all overcharges 
and affiant says that unless he is permitted to proceed with 
this suit the amounts overcharged cannot be returned to 
the Treasurer of the United States. 

/s/ Joseph Hunter Ross, Sr. 

Subscribed and sworn to 

before me this 3rd day of April, 1947. 

SEAT. 

/s/ Arthur L. Manley 

Notary 'Public, D . C.” 

James J. Laughlin 

National Press Building 
Counsel for Plaintiff 


29 Filed Mar 16 1948 

Answers to Interrogatories Propounded by the Baltimore 
and Ohio Railroad Company 

la. State the period or periods of time during which you 
were employed by the United States Government from 
January 1,1940 to March 26,1947. 

Joseph Hunter Ross, Sr. was employed by the United 
States Government from January 1, 1940 to May 31, 1946. 

lb. State the department or departments, or agency or 
agencies of the Government of the United States in which 
you were employed, or of which you were an officer, and 
the period or periods of such employment or tenure in each 
department or agency. 

Plaintiff was employed with the Home Owners Loan 
Corporation of the United States Government from Janu¬ 
ary 1, 1940 to November 30,1941, and with the War Depart¬ 
ment from November 30,1941 to May 31,1946. 

lc. State separately with respect to your duties in each 
of the positions which you held with the Government of the 




United States during the period from January 1, 1940 to 
March 26, 1947 whether they included the making of sur¬ 
veys or audits or investigations or adjustments of demur¬ 
rage charges made against the Government of the 
United States. 

30 Plaintiffs duties with each of the above-named 
departments or agencies of the United States Gov¬ 
ernment did not involve the making of surveys, audits, br 
investigations or adjustments of demurrage charges made 
against the Government of the United States, except las 
follows: 

In the employment above described for the War Depart¬ 
ment, he made surveys and investigations of the methods 
of keeping records at numerous army installations relative 
to the incurring of demurrage charges, including investi¬ 
gations of bills for such demurrage charges submitted by 
defendants to the Government of the United States, for ihe 
purpose of determining whether use of the Ross Funnel 
System of Visualizing Demurrage would improve the 
methods of keeping such records. No auditing, as that 
term is properly defined, was made at installations on de¬ 
fendants’ lines for the purpose of determining demurrage 
overcharges made by defendants against the United States, 
nor were any adjustments of demurrage charges made! by 
plaintiff herein. j 

2a. State whether at any time during the period from 
January 1, 1940 to March 26, 1947 you made, on behalf of 
the United States Government, any surveys or audits or 
investigations or adjustments of demurrage charges made 
against the United States, in any capacity other than as 
an officer or employee of a department or agency of the 
Government of the United States. i 

i 

The answer to this interrogatory is in the negative, j 

2b. If the answer is in the affirmative to subparagraph a. 
of this interrogatory, state for whom you made such audits 
or surveys or investigations or adjustments. 

No answer required because of negative answer to 2a. 
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2c. State the times and places during and at which you 
made any surveys or audits or investigations or adjust¬ 
ments referred to in response to subparagraph b. imme¬ 
diately above. 

31 No answer required. 

3a. State separately whether you made audits or 
surveys or investigations or adjustments of demurrage 
. charges against the United States Government at any of 
the installations named in Appendix A of your complaint 
as (i) an employee or officer of any department or agency 
of the United States Government, or (ii) when acting for 
or on behalf of any department or agency of the Govern¬ 
ment of the United States in any capacity described in 
answer to interrogatory 2 above, or any part thereof, or 
(iii) when acting on behalf of any private person, associ¬ 
ation, partnership, corporation, other than a Government 
department or agency. 

Plaintiff made surveys at the following government in¬ 
stallations named in Appendix A of his complaint: 
Anniston Ordnance Dept., Atlanta Army Services Depot, 
Atlanta Ordnance Depot, Curtis Bay Ordnance Depot, 
Edgewood Arsenal, Huntsville Arsenal, Marietta Holding 
and Beconsignment Point, New Cumberland Army Service 
Forces Depot, and Bedstone Arsenal. 

L That the surveys at the above-named installations were 
as described in the answer to interrogatory 1-c as an em¬ 
ployee of the War Department of the United States Gov¬ 
ernment. 

ii. That this interrogatory is not susceptible to answer 
because of the negative answer to interrogatory 2-a. 

iii. That the answer to this interrogatory is in the 
negative. 

3b. If your answer is in the affirmative to part (iii) of 
subparagraph a. of this interrogatory, then state the times 
and places during and at which you made such audits or 
surveys or investigations or adjustments. In each case 
specify upon whose behalf such audits, surveys, investiga¬ 
tion or adjustments were made. 
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This interrogatory is not susceptible to answer because 
of the negative answer to interrogatory 3-a-iiL 
32 4. State whether or not yon made reports to the 

United States Government covering audits, surveys^ 
investigations, or adjustments which you made during the 
period January 1, 1940 to March 26, 1947 concerning de¬ 
murrage charges against the United States Government, i 

Plaintiff made reports to the War Department of the 
United States Government of the surveys and investiga¬ 
tions made for the purpose stated in answer to interroga¬ 
tory 1-c; but that he did not make reports of audits or 
adjustments concerning demurrage charges against the 
United States Government. 

5. State whether or not you made reports to the United 
States Government covering audits, surveys, investigations 
or adjustments which you made during the period Janu¬ 
ary 1, 1940 to March 26, 1947 concerning demurrage 
charges against the United States Government 

Plaintiff made a survey and investigation, as described 
in the answer to interrogatory 1-c hereof, which included 
a finding that demurrage charges in the amount of 
$18,158.80 had been made to the Baltimore and Ohio Bail- 
road Company, covered by Baltimore and Ohio demurrage 
card form (B&O Form No. 2587-B), referred to in his affi¬ 
davit to the Attorney General of the United States. 

6. In your affidavit filed with the Attorney General of 
the United States, under date of April 2, 1947, you stated 
that in the years 1922 and 1923, while auditing and adjust¬ 
ing demurrage for the United States Government, yOu 
created, originated, patented and copyrighted a system to 
visualize and separate legal from illegal, proper from im¬ 
proper, demurrage. State whether or not that is the 
system set forth and described in the book or pamphlet pub¬ 
lished by the Ross Demurrage Bureau, Inc. and entitled 
“The Ross Demurrage Bureau. The Funnel System of 
Visualizing Demurrage,” and patented October 10, 1922, 
No. 1,431,543. 
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33 The book or pamphlet published by the Ross De¬ 
murrage Bureau, Inc., and entitled “ The Ross De¬ 
murrage Bureau, The Funnel System of Visualizing De¬ 
murrage, Patented October 10,1922, No. 1,431,543” was the 
system mentioned in plaintiff’s affidavit filed with the 
Attorney General of the United States under date of April 
2, 1947, which was created, originated, patented and copy¬ 
righted by him in the years 1922 and 1923, during which 
years he was auditing and adjusting demurrage for the 
United States Government. 

Joseph Hunter Ross, Sr. 

Subscribed and sworn to 
before me this 15th 
day of March, 1948. 

Pauline E. Goebel 
Notary Public, D. C. 

My commission expires May 14, 1951. 

James J. Laughlin 
National Press Building 
Counsel for Plaintiff 


39 Filed May 26 1948 

Order Dismissing Complaint. 

This cause came on for hearing on defendants’ motions 
to dismiss the action because the Court has no jurisdiction 
over the subject matter herein, and the Court having heard 
the argument of counsel and being fully advised, 

It Is Ordered that the defendants’ motions be granted 
and that the complaint be and it is hereby dismissed for 
lack of jurisdiction over the subject matter. 

Dated May 26th, 1948. 

Matthew F. McGuire 
Justice . 
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Excerpts from Deposition of Joseph Hunter Boss, Sr.^ JJ/ 

3 Joseph Hunter Boss, Sr., a witness of lawful age, 

was duly sworn, and being examined by counsel, tes¬ 
tified as follows: 

| 

Direct Examina tion ! 

i 

By Mr. Jones: 


8 Q. From between January 1, 1940 and Mayj 31, 
1946, you were a War Department employe? Aj Up 

until that time. 

Q. Yes. Now, you made investigations and surveys dur¬ 
ing that period in order to ascertain whether the tfcoss 
Funnel System could be used or, as you said, I believe, on 
behalf of the Ross Funnel System, is that correct?! A. 
That is correct. 

Q. Between May 31, 1946 and March 26, 1947, did| you 
make any investigations and surveys on behalf of the Ross 
Funnel System with respect to demurrage charges made by 
any of the three defendants against the United States Gov¬ 
ernment? A. Those dates—please repeat the dates. 

Q. May 31st, 1946. A. That was the date of my retire¬ 
ment. 

Q. And until March 26, 1947, the date of the filing of 
the complaint in this suit, did you make any investigations 
and surveys on behalf of the Ross Funnel System at any 
of the installations referred to in the complaint^ A. 

9 I am trying to recall the specific cases between those 
dates. I was injured badly in that year, 1945, by the 

Pennsylvania Railroad, by the way, and my memory is not 
quite as good as it was, but I don’t think that I have made 
—I know I have not made any audits for the Government 
between that period. 

Q. Subsequent to the date of your leaving the Govern¬ 
ment service? A. That is correct 


Folios blocked in at side of these excerpts refer to the Reporter’s Tran¬ 
script page numbers. 
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Q. Did you make any investigations and surveys at any 
of these 18 installations listed in your complaint after you 
left the Government service? A. Repeat that question. 

Q. You left the Government service on May 31, 1946. 
Did you, after that date, make any investigations or sur¬ 
veys at any of the Government installations listed in your 
complaint? A. I think not. 


11 Q. Did you visit any of the installations listed in 
your complaint after you left the Government service 

for and on behalf of anybody? A. I think not. 

Q. You have not been in any of the Government installa¬ 
tions after you left the Government service? A. 

12 That is my memory. 

Q. Since you left the Government service on May 
31, 1946, have you had access to any of the records with 
respect to the demurrage charges made at the installations 
listed in your complaint? A. No. 

Q. Now, you worked for the Government between Janu¬ 
ary 1, 1940 and May 31, 1946. From January 1, 1940 to 
November 30,1941, you worked for the Home Owners Loan 
Corporation, is that correct? A. That is about correct. 

Q. I am reading from your answer to the interrogatories. 
Did you do any demurrage work for the Government or 
for anyone else during that period? A. Not to my knowl¬ 
edge. 

Q. Then commencing on November 30, 1941, to May 31, 
1946, according to your answers to the interrogatories, you 
were employed by the War Department? A. The Quarter¬ 
master General. 

Q. In the Quartermaster General’s department, and 
what was the title of your position in it? A. Transporta¬ 
tion Specialist. 

Q. What were your functions and duties in that job, Mr. 
Ross? A. To find out the best basing point for land 

13 grant rates and to prepare a schedule so that the 
100-odd clerks could go to that file and find out the 


rates. 
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j 

Q. Those are the freight rates, are they, for the transpor-i 
tation of commodities from one point to another? A» That 
is correct. 

/ ! 

Q. Did they include demurrage charges? A. They did 
not. j 

Q. What was your superior or superiors in the Quarter¬ 
master General’s during that period, would you give me 
their names? A. It is, Brig. Gen. W. J. Williamson, Col. 
Neigh, and Major C. T. Coy, and they were the military!, 
and the civilian personnel in charge was Mr. Wright and 
Mr. Reilly, and I think that is all. 


14 Q. According to that answer to interrogatory 1(c), as 
a War Department employe, you made surveys and 

investigations of the methods of keeping records at numer¬ 
ous Army installations relative to the incurring of demur¬ 
rage charges for the purpose of determining whether the 
use of the Ross Funnel System of visualizing demurrage 
would improve the methods of keeping such records, is that 
correct? A. That is correct. 

Q. So your work had something to do in the War 

15 Department with demurrage charges? A. Only as 
to pertaining to the installations of the Ross Funniel 

System, and those surveys were made entirely from the 
book obtained in the yard made by inexperienced clerks in 
the yard. 

Q. You mean railroad yard when you say “yard”? A. 
Yes. . * j 

Q. You went out to the yard, did you, the railroad yard 
at these various installations to see what, in connection 
with this survey you made, and looked at the books in those 
yards, is that correct? A. Correct. 

Q. You went out at the direction of your superiors in the 
War Department for the purpose of making those surveys? 
A. For the purpose of installing the Ross Funnel System 
that was addressed from the superior, the liaison officer 
to the control officer, and for that purpose, to see if the in- 
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stallation of the Ross Funnel System would save the tax¬ 
payers some money. 

' Q. Now, who was the liaison officer? A. I can tell you 
his name and initials, Col. A. L. Malone. 


Q. And the other officer was the control officer, is 
16 that what you referred to? A. Yes, sir. 

Q. And what was his name? A. Col. Leo J. 
Nouricki. 


Q. You were employed by the Quartermaster General’s 
department? A. And was later transferred to the 
17 Transportation Department. 

Q. Oh. And, it was after you were transferred to 
the Transportation Department, was it, you went out and 
made the surveys with respect to installing the Ross Fun¬ 
nel System? A. Yes. 


Q. Now, you made the investigations and surveys with 
respect to installing the Ross Funnel System. If I 
18 may be permitted, I will limit this system to that, 
just Ross Funnel System instead of spelling out the 
whole title, so you made the investigation with respect to 
installing the Ross Funnel System at the direction of the 
two colonels? A. Yes. 

Q. They were superior officers to you at the time? A. 
Correct. 

Q. And they knew what the Ross Funnel System was? 
A. One did and the other one took the word from the one. 

Q. So they knew what they were sending you out on? A. 
Undoubtedly, they had some correspondence in regard to 
it for quite a while. 

Q. What was the correspondence, Mr. Ross, you just 
mentioned? A. I know that you don’t like to hear this, but 
that was by reason of the fact that the demurrage records 
were being maintained by inexperienced young officers that 
didn’t know the difference between an arrival of notice 
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and a bill, and they were certifying the bills regardless pf 
the amount without ever checking them. 

Q. And the correspondence had to do with that, the in¬ 
experience of these officers and their actions as inexperi¬ 
enced men? A. Part of it. 

19 Q. And the correspondence was between these two 
colonels that you mentioned here, the control officer 
and the liaison officer? A. Correct. That was asking the 
control, which was the one that was being requested, that 
Ross be put in charge of a unit of Army officers and civilian 
personnel to audit and to check these bills after the survey 
had been made at the nine zones in the United States. 


Q. You stated that the correspondence in part pertained 
to this inexperience of these young officers and the possibil¬ 
ity of their making mistakes and all. What else was in that 
correspondence? You said that was a part of it? A. Wjell, 
that was complimentary to the use of the funnel system that 
had been adopted universally in the First World War, and 
by which millions of dollars were recovered in that First 
World War on this same method of checking demur¬ 
rage. 

20 Q. Now, by whom was this Ross Funnel System 
adopted during the First World War? A. It was 
adopted by the Controller General 

Q. Of the United States? A. Yes. At that time he was 
known as the Director General of the United States Rail¬ 
roads. 

Q. Oh, the old Railroad Administration. . | 

Then, the correspondence had entirely to do with the Ross 
Funnel System as to the need for some better checking 
and auditing of demurrage bills and the inexperience of 
officers who were handling it and the advisability of setting 
up such a unit, is that correct? A. Yes, sir. 

Q. Did you write any of the correspondence? A. No, 
not between the two men that I just mentioned. 

Q. Did you write any memoranda or correspondence in 

! 

. i 
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connectioii with the other correspondence yon have just 
been referring to? A. Only making suggestions in my re¬ 
port as to how to avoid unnecessary demurrage. 

Q. And in that you discussed the Ross Funnel System 
in your memoranda or letters, whatever you did write? A. 
I don’t think I discussed that in those letters. 

Q. How did these men, the liaison officer and the control 
officer become acquainted with the Ross Funnel Sys- 

21 tern? A. By personal examination and by a request 
to me to let certain forms be sent to certain installa¬ 
tions to show them the value of it in preserving records for 
demurrage. 

Q. And the forms were related to the Ross Funnel Sys¬ 
tem, I assume? A. That is correct. 

Q. In these reports and correspondence that you wrote 
and letters written by these other officers or these officers, 
I gather from what you have said, that it was pointed out 
there were certifications for payment of demurrages made 
before there were proper audits of such charges. Was that 
brought out in that correspondence? A. It was in conver¬ 
sation; I don’t think it was in correspondence. 

Q. The conversations were between you and these offi¬ 
cers you spoke of? A. Yes, sir. 

Q. Were there any other officers or employes in the War 
Department involved in these discussions or correspon¬ 
dence other than this liaison officer and the control officer? 
A. Yes, sir. 

Q. Can you give me their names and positions? A. Not 
from memory. I know of nine at least under Brig. Gen. 
Williamson who had called a meeting of these offi- 

22 cers to let me make demonstrations for them. 

Q. There was a meeting called and you went to 
them? A. Several meetings. 

Q. And at those meetings you demonstrated the opera¬ 
tions of the Ross Funnel System? A. Yes, sir. 


(Book was marked Defendants’ Exhibit No. 1 for identi¬ 
fication.) 
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By Mr. Jones: 

Q. Mr. Boss, I hand yon Defendants* Exhibit 1 for iden¬ 
tification and ask you whether or not that purports to be 
your copyrighted work on the Boss Funnel Systeni? 
23 A. That is. 

Q. This work describes a funnel system of the visu¬ 
alizing of demurrages which is a patented system? A. And 
copyrighted. 

Q. The book is copyrighted, the system is patented? A. 
Patented and copyrighted, both of them together. 


Q. When you explained the Boss Funnel System at this 
meeting called by Gen. Williamson, or several meetings, did 
you have occasion to refer to this book at all in the meet¬ 
ing? A. I think not. 

Q. But the system described in the book was referred to 
at those meetings by you, is that it? A. Well, in my per¬ 
sonal experience as an auditor— 

Q. With the use of the system, is that it? A. I don't 
think I had one of those with me, my recollection, at 
24 any of the meetings. We had a number of meetings. 

Q. But the substance of the book, was it? A. lie 
method of checking demurrage, yes. 

Q. Was referred to at those meetings? A. That is cor¬ 
rect. 

Q. And that method is described in this book, Defen¬ 
dants* No. 1 for identification? A. That is correct. 

i 

Q. There are charts in this book, Mr. Boss. When at 
your meetings called by Gen. Williamson, did you use the 
charts or refer to them at all in connection with your ex¬ 
perience? A. I did not. I did it from memory. 

Q. Would you, from your memory, would you draw a 
chart for them to show how it worked? A. And explain* 

Q. Explain how it worked? A. Yes, sir. | 

Q. And this was the same chart, I mean, it was the same 
idea? A. It has all been the same. 

Q. The chart that is in here A. I have made improve¬ 
ments on it in the last few years, and that is— 
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Q. Mr. Ross, I wonder if you can explain as briefly 
25 as possible what the Funnel System Visualizing De¬ 
murrage is? A. That is drawing a perfect picture 
so it will be visible to a jury by pointing out how the cars 
should have been spotted and how they were spotted. 

Q. And that picture is partly drawn for the jury by the 
use of the type of charts shown in the book? A. By the bill 
plus the statement accompanying the bill that gives the 
chronological history of every car on that demurrage bill. 


Q. Now, the information that you get to use the funnel 
system on, is the information from the bill, is that correct? 
A. No, sir, that is from the statement that accompanies 
the bill 

Q. Now, what is the statement, is that it? A. The state¬ 
ment has nine and 10 columns giving certain fundamentals 
that have to be shown before the bill can be audited or col¬ 
lected. 


29 Q. Now, this form that we were just referring to, 
which is known as Exhibit B in your book, and your 

book to us is Defendants’ Exhibit No. 1 for identification, 
that form, Exhibit B, would that be known as a demurrage 
report form? A. That is what they call a demurrage state¬ 
ment. 

Q. I see. But, in substance, it makes a report of 

30 the demurrage charges? A. And that statement is 
supposed to contain the information necessary to 

show the debtor, what he owes. 

Q. And then would it be fair to say from what you have 
told us of the application of the Ross Funnel System to 
that statement that the Ross Funnel System is a method of 
analyzing a demurrage statement? A. It could be called 
an analyzation, but more properly be called a visualization. 
It is a photograph of the true picture of the condition after 
each day on th£ industry’s siding. 
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Q. As you get that information from the demurrage 
statement? A. As furnished by the railroad or carrier. ! 


32 Q. But from that system you are able to find out 
where the trouble is from the use of your system and 

33 to point out how it should be remedied, is that cor¬ 
rect? A. No, sir, that is found out from the state¬ 
ment that is supposed to be sent with every bill, every de¬ 
murrage bill. The Ross Funnel System from that, builds 
it up, the picture each day as the switching was performed. 

Q. You know what the trouble is, .then, from the state¬ 
ment, is that correct? A. That is correct. The statement 
will reflect immediately to the trained eye where those er¬ 
rors in the accrual, as I say, of cars, which is in its final 
sense, demurrage, but it is the delay to the equipment jl 
was after more than anything else. 


37 Q. Now, Mr. Ross, as you earlier testified, at the 
direction of certain War Department officials ybu 

went out and investigated various installations, Army in¬ 
stallations, in order to ascertain whether the use of the 
Ross Funnel System wouldn’t aid the situation. Am I cor¬ 
rect in that? A. That is correct. j 

Q. And you did make such investigations and surveys? 
A. Yes, sir. 

Q. And did you report back to your superiors in the War 
Department with respect to those investigations and sur¬ 
veys? A. I did. 

Q. And did you report in full to them everything you dis¬ 
covered at the installations with respect to— A. As well 
as I could. 

Q. And did you recommend the use of the Boss 

38 Funnel System to your superiors? A. I did, plus 
the addition of the system created in Atlanta by an 

Army officer and the two working together would have been 
the perfect method. > 


i 
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Q. But in making your report and recommendations of 
sort of jelling these two systems to expedite this movement 
you explained in your reports, did you, as to how you had 
in mind using the two systems to expedite it? A. Oh, the 
one time when I went to Atlanta. 

Q. In that case you recommended the use of the joint sys¬ 
tems? A. That is correct 

Q. And in the other cases you recommended the use of 
the Boss Funnel System? A. Not in all cases, because it 
wasn’t necessary. There were possibly 30 per cent 
39 of the cases that I worked that didn’t need any im¬ 
provement, the Ross Funnel System or any other 
kind of system, because the demurrage was found to be a 
minimum , and the movement of the cars after they reached 
the yard was perfect. 

Q. There was nothing wrong there? A. And I would 
make a recommendation accordingly that the Funnel Sys¬ 
tem could not he applied to advantage at that point. 


40 1 Mr. Jones: • • • My question goes, and I will 
limit it to this, of what installations listed in Exhibit 
A of your complaint did you find in which there was nothing 
wrong, that, in other words, there was no need for any Boss 
Funnel System? 

The Witness: I will give you one. That is the proving 
grounds over here in Maryland. 

By Mr. Jones: 

Q. The Aberdeen Proving Grounds? A. And Edgewood, 
Maryland, another one. They will all come to me in a few 
moments. That ought to suffice. 

Q. We would like to have all that you recall, of course. 
Edgewood Arsenal was one? A. Correct. 

Q. Where no Boss Funnel System was needed? A. That 
is correct. They were doing it one hundred per cent per¬ 
fect. 

Q. The Aberdeen Proving Ground, you say? A. That is 
another one. 
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41 Q. We don’t have that on this one. Let me go 
through them and perhaps it will help you. Annis¬ 
ton Ordnance Depot, was there a need for the Boss Funnel 
System there? A. I should say so. 

Q. Atlanta Army Service Forces Depot? A. There cer¬ 
tainly was. 

Q. Atlanta Ordance Depot, was there a need of the Bobs 
Funnel System there? A. To my memory, no. 

Q. Camp Croft, Spartanburg, South Carolina, was there 
a need of the Boss Funnel System there? A. Yes. 

Q. Charlotte Quartermaster Depot, was there a need of 
the Boss Funnel System there? A. No. 

Q. Columbus Army Services Forces Depot, was there a 
need of the Boss Funnel System there? A. There was. 

Q. Curtis Bay Ordnance Depot, South Baltimore, Maty- 
land, was there a need of the Boss Funnel System there? 
A. Most assuredly, yes. 

Q. I take that from what is in your complaint. 

Fall Creek Ordnance Plant, Indianapolis, Indiana, was 
there a need for the Boss Funnel System there? A. 
No. 

# ! 

42 Q. We have Edgewood. You said there was no 

need of the Boss Funnel System at Edgewood Arse¬ 
nal? A. That is about correct. 

Q. And the same thing, no need of a Boss Funnel System 
at the Fall Creek Ordnance Plant? A. That is correct, and • 
I would make that report in each one of my reports as soon 
as I would get in from my visit to these installations. 

Q. That there was no need of the Boss Funnel System. 
How about the Hoosier Ordnance Plant, Charlestown, jln- 
diana? Was there a need of the Boss Funnel System there? 
A. Yes. 

Q. How about the Huntsville Arsenal, Huntsville, Ala¬ 
bama, was there a need of the Boss Funnel System there? 
A. Yes. | 

Q. The Indiana Ordnance Works, Charlestown, Indiana, 
was there a need of a Funnel System there? A. No. 
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Q. The Marietta Holding & Reconsignment Point, Mari¬ 
etta, Pennsylvania, was there a need of the Ross Funnel 
System there? A. Yes, sir. 

Q. The New Cumberland Army Service Forces Depot, 
New Cumberland, Pennsylvania, was there a need of 

43 the Ross Funnel System there? A. Yes, sir. 

Q. Raritan Arsenal, Metuchen, New Jersey, was 
there.a need of the Ross Funnel System there? A. Yes, 
sir. 

Q. The Redstone Arsenal, Huntsville, Alabama, was 
there a need of the Ross Funnel System there? A. Yes. 

Q. The Washington Quartermaster Depot, Alexandria, 
Virginia, was there a need of the Ross Funnel System 
there? A. Yes. 

Q. The West Virginia Ordnance Works, Point Pleasant, 
West Virginia, was there a need of the Ross Funnel System 
there? A. No. 

Q. Now, you made a report, did you, on all 18 of these 
installations? A. Plus some 20 more. 

Q. And you reported either there was a need of the put¬ 
ting into effect of the Ross Funnel System or there was 
not a need, depending on what you found, is that correct? 
A. That is correct. 

Q. Your recommendations and reports were in writing, 
or were they oral? A. They were in writing, typed. 

44 Q. And to whom were they made? A. Brig. Gen. 
Williamson, and I think to Major Coy. 

Q. Brig. Gen. Williamson—what was his official duty 
with the War Department at the time? A. Entertaining 
people. 


Q. You were working at that time for the War Depart¬ 
ment? A. Under him. 

Q. And the exhibits that you showed him had to do with 
the Ross Funnel System? A. And also where I had saved 
the Government millions of dollars in the First World War 
through this system. 
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45 Q. And did you leave with him, for instance, this 
book which we have called here Defendants’ Exhibit 
No. 1? A. I did. 


Q. That isn’t necessary, of course, but at the time yon 
did get to see him, and the only time you did discuss 

46 the Ross Funnel System, and you left with him ja 
copy of this book, so he was acquainted with the pur¬ 
pose of your coming? A- Exactly. 

Q. You have given us the names of Gen. Williamson arid 
Major Coy, the officers to whom you made your repoijt. 
What was Major Coy’s position in the Army? A. He was 
the chief authority of the Transportation Service under 
Brig. Gen. Williamson. 

Q. In other words, he was a subordinate to Williamson 
in the Transportation Service concerned with demurrage? 
A. And he would furnish me lists of certain installations 
where demurrage was accruing in excess of what he thought 
it should be, and he asked me to go and make an investi¬ 
gation. 

Q. Now, was your recommendation for the use of the 
Ross Funnel System ever adopted? A. In the First World 
War. 

Q. I mean, Mr. Ross, in this last war. The recommenda¬ 
tions you made in your reports to Gen. Williamson and 
Major Coy, was it adopted? A. In certain stations, certain 
installations, yes. 

Q. Were any of them, of the 18 in your complaint—do 
you want me to read through them again? A. Not neces¬ 
sarily. None of the 18 in there—I don’t know— 

47 Camp Detrick and I believe Anniston. Yes, I have 
a letter from them telling me how pleased they were 

with the installation of the Ross Funnel System. j 

Q. Anniston was adopted. What about Atlanta Army 
Service Forces Depot? A. I think that is the only one there 
that adopted it. There are some 28 others. There wbre 
some adopted it and some wanted to adopt it, especially 
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Curtis Bay. The Army officer insisted it be installed there 
—-well, Mr. Durham, or some such name as that, a Govern¬ 
ment man. 

Q. It was never adopted, though, at Curtis Bay? A. Only 
to the extent of getting the cars out of there more rapidly 
than they had. 

Q. They did adopt it? A. I wouldn’t say they adopted it. 
Q. When was it adopted at the Anniston Ordnance De¬ 
pot? A. I couldn’t give you the positive date—in the 
spring of 1944. 

50 Q. Now, you spoke a little while ago, Mr. Ross, of 
members of your team. Did you in this survey and 

investigation—I gather that you made it, you and several 
other people forming a team you would be the head of, 
would make the investigations ? A. That is correct. 

• * • • * • • • • 

51 1 Q. Did you report the fact that you found Army 
■ officers certifying bills that shouldn’t have been 

certified? A. I did, and they were certified, they were cer¬ 
tifying without knowing the difference between any of these 
documents on which they were supposed to act. 

52 Q. Those reports were made in writing? A. They 
were made— 

i 

Q. To the same officers, Williamson and Coy? A. Yes, 
and I tried later to find out on certain points, and 
they said they .had lost them, and they were in such 
condition—this was $500,000,000 worth of bills—they 
couldn’t find them, and wouldn’t give me the information 
whether or not certain bills had been paid. * 

Q. All of that was reported? A. All of that was reported, 
is a matter of record, if they could find it, but there was 
such chaotic conditions in the Pentagon under Brig. Gen. 
Williamson, you can’t tell heads or tails about it. That 
is why the Interstate Commission is entertaining suit now 
for $3,000,000,000 taken in this matter. 

Q. Now, Mr. Ross, in your answers to the interroga¬ 
tories you stated—and this is in answer to Interrogatory 



3(a), you stated that you made your surveys at the nih< 
installations, you listed them, and described them this wayj, 
Anniston Ordnance Depot, Atlanta Army Service Forces 
Depot, Atlanta Ordnance Depot, Curtis Bay Ordnance 
Depot, Edgewood Arsenal, Huntsville Arsenal, Marietta 
Holding & Reconsignment Point, New Cumberland Army 
Service Forces Depot, and Redstone Arsenal. Now, were 
those the only installations of the 18 listed in you? 

53 complaint that you actually visited and made a sur¬ 
vey and investigation off A. No. 

Q. Then, this statement is not correct in your answer to 
the interrogatory f A. It is correct as far as it goes, but 
it didn’t cover all. I visited 36 depots and installations as 
they are so called. 

Q. I am only interested in the 18 that are listed in the 
appendix to your complaint. In your answer to that inter¬ 
rogatory, “Plaintiff made surveys at the following Govern¬ 
ment installations named in Appendix A of his complaint: 

“Anniston Ordnance Depot, Atlanta Army Service 
Forces Depot, Atlanta Ordnance Depot, Curtis Bay Ord¬ 
nance Depot, Edgewood Arsenal, Huntsville Arsenal, 
Marietta Holding and Reconsignment Point, New Cumber¬ 
land Army Service Forces Depot, and Redstone Arsenal.;’ 

I gathered from your answer there that you had made a. 
survey at the other nine installations named in Appendix 
A of your complaint. Is that correct! A. That is not cor¬ 
rect. It was from memory, giving some of the points that 
I had in mind, where I had made that survey at the request 
of the liaison officer at that time for the purpose of estab¬ 
lishing the unit for audit later. 

Q. So actually then you made surveys at all 18 

54 installations listed in your complaint in Appendix Alt 

A. Yes, as well as I can remember. 

• ••••••• • ;• 

i 

55 Q. I am going to read you the 18, and I want you 
to give me the names of all others involved in this 

suit. These are the 18 you have listed: 
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Anniston Ordnance Depot, Anniston, Alabama; Atlanta 
Army Service Forces Depot, Atlanta, Georgia; you visited 
Anniston Ordnance Depot, Anniston, Alabama? A. Bynum 
Ordnance Depot, that is right, Anniston. I visited it. 

Q. You call it Anniston Ordnance Depot in your com¬ 
plaint? A. It is the same thing as Bynum. 

. Q. And you did visit there and make a survey? A. I did. 

Q. And the Atlanta Ordnance—the Atlanta Army Service 
Forces Depot, Atlanta, Georgia, you visited there 
56 and made a survey? A. I did. 

Q. And the Atlanta Ordnance Depot, Atlanta, 
Georgia, you visited there and made a survey? A. I did. 
I was there at Atlanta for four or five days. 

Q. Camp Croft, Spartanburg, South Carolina, you vis¬ 
ited there and made a survey? A. Either I or members of 
my team. 


Q. Let me put it this way, Mr. Boss. 

Where you did not visit or make a survey, but members 
of your team did, a report was made, was it, of the 
installation? A. As far as I can tell. 

57 Q. You did not always make that report yourself, 
but you were in charge of the team? A. I was sup¬ 
posed to, but they began, they had been instructed by 
Williamson to tell the officers at the various installations to 
get word to them not to adopt the Boss Funnel system be¬ 
cause it would entail a lot of work upon them, and to kill it. 

Q. What I am getting at is, at such installations where 
you did not go but members of your team went and investi¬ 
gated and made a survey, if any report was made it was 
made to the War Department by the members of your team 
or by yourself, which? A. Generally we would sign it, I in 
charge and the others sign the report with me. 

Q. So your information with respect to such installations 
where you did not go was what your team found there, is 
that correct? A. That is only correct in regard to the use 
of the Boss Funnel System. 




Q. That is what I mean. A. Yes. 

Q. What other information would they get; wasn’t that 
what they were after? A. That is what they were seilt 
there for. 

Q. And that would be the information you would 

58 get. No other information would come from that 
because that was the purpose of their mission, isn’t 

that correct? A. That is correct. 

Q. How about the Charlotte Quartermaster Depot, Char¬ 
lotte, North Carolina; did you visit there and make a 
survey? A. I went by and left the men, if I remember right, 
left two of the men there on that to make the report later. 

Q. Were you there yourself? A. I went through theie, 
didn’t stop over. 

Q. You didn’t make a visitation or survey or investiga¬ 
tion yourself? A. No. 

Q. But you did talk to the men on the team and sign 
the report with them as to what they found there? - A. Yes. 

Q. Now, the Columbus Army Service Forces Depot, Co¬ 
lumbus, Ohio, did you visit there and make a survey and 
investigation? A. My recollection is that I did. 

Q. Curtis Bay Ordnance Depot, did you make a visita¬ 
tion there and make a survey and investigation? A. I did. 
Q. And you made a report there? A. I did. 

59 Q. Edgewood Arsenal; Edgewood Arsenal, Maihp- 
v land, did you make a survey and report there? A. 

I did personally. 

Q. A personal survey and examination and report. 

Fall Creek Ordnance Plant, Indianapolis, Indiana, did 
you make a survey and report there? A. That I had th§ 
men make the report for me. 

Q. And you learned from them what the situation -tfas 
and joined in their report? A. If I remember right, the 
Ross Funnel System was not needed and I wouldn’t go— 

Q. But the report to that effect was made and you joined 
in it? A. That is from recollection. 
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Q. The Hoosier Ordnance Plant, Charlestown, Indiana, 
did yon go there and make an investigation and a report? 
A. I did not I think two of the men stopped there. 

Q. And they informed yon what the situation was and 
yon joined in their report? A. That is right. 

Q. The Huntsville Arsenal, Huntsville, Alabama, did yon 
go there? A. I did. 

Q. And you made the survey and report ? A. I did. 
60 Q. Indiana Ordnance Works, Charlestown, Indi¬ 
ana, did you go there? A. I did not. 

Q. Your team went there? A. That is my recollection. 

Q. And they informed you what they found and you 
joined in their report? A. That is correct. 

Q. Marietta Holding & Reconsignment Point, Marietta, 
Pennsylvania, did you go there T A. I did. 

Q. And made an investigation and survey and report? 
A. I did. 

Q. New Cumberland Army Service Forces Depot, New 
Cumberland, Pennsylvania, did you go there and make the 
investigation, survey and report? A. I did. 

Q. The Rariton Arsenal, Metuchen, New Jersey, did you 
go there? A. I passed through there and left one man 
there that made the report. 

Q. And you were informed by him what he found? A. 
My instruction— 

Q. And you joined in his report? A. I did. 


61 Q. Redstone Arsenal, did you go there yourself 
and make the investigation, survey and report? A. 

I did. 

Q. Washington Quartermaster Depot, Alexandria, Vir¬ 
ginia? A. I didn’t go there. That is right near here. I don’t 
have to explain the reason I did not go there. 

Q. Your team went there? A. Part of them, yes, sir. 

Q. And made an investigation and report and survey, is 
that correct? A. That is correct 
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62 Q. And you went to the West Virginia Ordnance 
Works, Point Pleasant, West Virginia? A. I did. 

Q. And yon made an investigation, survey and report? 
A. I did. 


71 Q. Now, on these surveys and investigations again, 
to clarify this, they were made by you as a Way 

Department employe at the direction of your War Depart¬ 
ment superiors, am I correct in that? A. From that period 
that I mentioned, yes, sir. 

72 Q. Was there any other way, Mr. Eoss, now refer} 
ring again only to the Government installations, was 

there any other way than as a Government employe making 
these investigations and surveys as you outlined, that you 
obtained any information with respect to those installa¬ 
tions, Government installations? A. If you don’t compel 
me to give the names of the people, I can answer that yes, 
in the affirmative. 


Q. First, I want to know what kind of information wals 

_ i 

it, what did it pertain to? A. To demurrage, uri- 
73 lawfully assessed. 

Q. Unlawfully assessed at Government installa¬ 
tions? A. Some of it, yes, sir. j 

Q. And was that reported by you to the War Depart¬ 
ment? A. I don’t think it was—it was only in a verbal 
report. 

Q. You made verbal reports of that unlawfully assessed 
demurrage to the War Department? A. And showed some 
of it. What I am trying to get to you is this. They would 
on a demurrage bill say it would call for $18,000-odd, arid 
have attached to that a statement to the effect they had 
made an error of $1, and using this as an example, and!I 
am under oath, they would use that as an example and say, 
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“We want to correct this and add this $1 to the next 
month’s bill” and instead of making it $1 they wonld make 
it $100 even. 

I have instances to show you on that in the Curtis Bay 
and other points. 

Q. And did you report such instances to the War Depart¬ 
ment? A. Only verbally, and showed it to them. 

Q. You reported it verbally and showed them in all 
instances? A. I won’t say in all instances. I can’t go back 
that far. I say other instances like I have just quoted to you. 


84 Q. Let me ask you once more, then, when did you 
get the information about these alleged overcharges 
at these 18 installations, the time now, was it prior to May 
31,1946, A. I say, yes. 


85 Q. Do I gather from that that you have made a 
complete report to the Government of everything 
you found at Curtis Bay? A. And orally also in addition. 


88 Q. Was it your conclusion there had been an un¬ 
lawful assessment of demurrage at Curtis Bay? A. 

Undoubtedly, yes, sir. 

Q. Was that the report that you made to the Gov- 

89 eminent? A. Yes, sir. 

Q. Was the bill paid or not, do you know? A. I 
don’t know, and I have never been able to find out. I made 
a recommendation that they put in about five more con¬ 
veyors instead of the one little broken down thing they had. 

Q. The point being those conveyors slowed up the actual 
unloading of the cars and immense— A. To a certain ex¬ 
tent, hut what we would call, they had a young lieutenant 
that was certifying the bills that didn’t know Friday 
from Monday. 
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Q. What was his name? A. As I remember it, it was 
Steinfeldt, I think, was the name, and I had him removed 
and a man named Ox brought up there from Columbus and 
put in his place. 

Q. With respect to the specific $18,000 bill, I believe it 
is you mentioned in your complaint— A. That is right. 

Q. What was your recommendation with respect to that 
bill? A. That they install, as I told you, additional con¬ 
veyors to release that iron ore—it was coming in in ship¬ 
loads and being loaded into cars. 

• ••••••••« 

• i 

95 (Ross Report was marked Defendants’ Exhibit 
No. 2 for identification.) 


98 Q. Mr. Ross, does that report contain all of the 
information which you have with respect to Curtis 
Bay and this particular— A. Virtually all. 

99 Q. What is left out? A. I don’t think that I put 
in there, because I couldn’t make the audit, I don’t 

think I put in there what I had estimated about what was 
apparently overcharged by the improper method of making 
of that bill 

Q. That is the estimate you have in your complaint? A. 
That is right. 

Q. But that, as far as information is concerned, or actual 
information that you had, all of that is in the report? A* 

i 

As I remember it, correct. 

• ••••••••!• 


i 

| 
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Defendant’s Exhibit No. 2. 

Filed Mar 31 1948 

ARMY SERVICE FORCES 
OFFICE OF THE CHIEF OF TRANSPORTATION 

WASHINGTON 25, D. C. 

15 April 1944. 

MEMORANDUM FOR LT. COL. A. L. MALONE: 

Subject: Demurrage Survey 

In respectful compliance with your instructions, and in 
accordance with agreement entered into in conference with 
Cols. Neigh, Olsen, Randall, Major Coy and others on No¬ 
vember 20th 1943, wherein I agreed to visit certain Govern¬ 
ment activities in various Transportation Zones, and teach 
Government clerks to maintain and audit demurrage ac¬ 
counts with the assistance of The Ross Funnel System, I 
beg leave to report that nine activities have, to date, been 
visited by the undersigned, in the Third Transportation 
Zone, surveys of car spotting capacities on loading and un¬ 
loading tracks, examination of necessary records, and a pre, 
or spot audit made on demurrage accounts. 

Your attention is respectfully invited to the methods 
employed in the assessment of demurrage at Curtis Bay 
Ordnance Depot: 

Demurrage bills for this depot were examined for the fol- 


lowing named months: 


June 1943 

$ 632.50 

July 1943 

83.60 

Aug. 1943 

.00 

Sept. 1943 

.00 

Oct. 1943 

.00 

Nov. 1943 

2,659.80 

Dec. 1943 

18,158.80 

Jan. 1944 

.00 

Feb. 1944 

.00 
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Noticing the sudden increase in the last two months in 
1943,1 made a careful check on same to determine the cause. 
There were 475 loaded cars received in November 1943 and 
there were 275 loaded cars received in December 1943 

Total — 750 cars 

Three hundred and twenty cars contained ammunition, etc. 
Four hundred and thirty cars contained mang. ore. 

The credits earned on ammunition, etc. off-set the debits. 

Twenty-one thousand, four hundred eighteen dollars and 
sixty cents accrued on mang. ore, therefore, it was necessary 
to audit the mang. ore only. This should have been com¬ 
paratively easy. Owing to the unusual working arrange¬ 
ment here between the Ordnance Depot and carrier, it will 
be rather difficult to make a complete and proper audit. 
Permit me to explain: 

At the close of the month when the carrier (B&O RB) 
renders demurrage bill to the Ordnance Depot, a detailed 
report reflecting the correct movement of each car (See 

B&O form 2587-B), “Exhibit No.” accompanies such 

bill. 

This form 2587-B reflects the assessment of demurrage 
and is to be accomplished in its entirety by the carrier. 

Instead, in the instant case, the carrier prepares a skele¬ 
ton form (2587-B on the mang. ore, filling in the necessary 
information up to Columns 9 and 10, which two columns are 
filled in by a representative of the Ordnance Depot (See 

Exhibit No.) and returned to the local office of the 

B&O RR where the demurrage is then computed, and the 
bill, plus a copy of the detail is returned to the Ordnance 
Depot for certification, and payment. The face of these 
two bills, to wit: 

B&O RR Car Demurrage bill No. 10462 for $ 2,659.80 
and B&O RR Car Demurrage bill No. 10077 for 18,158.80 
November and December, 1943 were paid as presented. 

I called in person on the Superintendent of Car Service 
of the B&O RR and made arrangement with proper ah- 
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thority to go with me to the local office of the B&O in Curtis 
Bay in order that we could check a wheel report of the cars 
containing mang. ore. 

There is no such wheel report in existence. The Local 
Agent informed me the Union would not, in these modern 
days, permit switching foremen to make wheel reports. 
Not for loads, or empties either. I asked the Agent, and 
the Demurrage Adjuster of the B&O, how the needed infor¬ 
mation was obtained and was advised that B&O RR form 
707 was used to furnish the desired information in deliv¬ 
ering loaded cars to Depot. (See Exhibit No.) 

When I called for the 707 forms to obtain desired infor¬ 
mation as to the exact number of cars, their contents, and 
exact date of movement of cars, much to my surprise, as 
well as the B&O RR Demurrage Adjuster, the form 707 was 
also accomplished in the Ordnance Depot, and sent later to 
the B&O RR local freight office. 

I endeavored to obtain the desired information from the 
707 form and, after placing them in date order, found that 
this form would not suffice. The car initial and number 
and the word loaded-inbound, was the sole information ob¬ 
tainable from this source. 

“Notice” 

I then sounded the method of notice. Your attention is 
respectfully invited here. Car Demurrage Rules and 
Charges Tariffs issued by all carriers, concurred in by the 
Interstate Commerce Commission, are clear and under¬ 
standable on the issuance of proper notice to be given con¬ 
signor and consignee. The published tariff provides full 
protection to the shipping public, and also to receivers of 
freight cars in volume, mostly of whom operate under the 
average agreement plan of demurrage. 

There are three separate methods of giving notice, as 
follows: 

1st: Arrival notice containing necessary information. 

2nd: Placing of car, or cars, upon industry track. 

3rd: And last, Constructive placement notice. 


\ 
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Each of the first and third notice blank carry properly 
printed documents to be certified as to the exact method and 
exact time such notice shall be delivered. See decision of 
Supreme Court upon the subject of proper written notice^ 
Henderson vs. Davis, U. S. Vol. 266 Page 92, plus numerous 
findings of the I. C. C. |. 

In checking the notices served by the carrier in this case, 
we find that on each and every car of mang. ore delivered to 
the Curtis Bay Ordnance Depot in the months of November 
and December 1943 (a total of 430 cars) carrier, for its con¬ 
venience and economy, gave notice on an instrument known 

as Constructive Placement (See Exhibit No.) and note 

how it reads, also note the certificate to be accomplished. 

I am taking into consideration the fact that the physical, 
or actual placing of all cars consigned to Ordnance Depot 
on the interchange track, or tracks, is sufficient or equiva¬ 
lent to notice. 

(Each and every car of this ore was so placed.) 

The cars were then, or later, switched by the Ordnance 
Depot power to storage tracks located in the Ordnance 
Depot area. The burden now rests with the Ordnance 
Depot to release the carrier equipment promptly or pay 
demurrage on such carrier equipment until the car, or cai|s, 
are released and placed on the interchange track so carrier 
can have access to same. 

Note Car Demurrage Buies and Charges, Rule #4, Section 
“A” and Rule #4, Section “C”. Each has to do in this 
case. . The kind of notice shall etc. (unless otherwise agreed 
to in writing). 

A careful check, and examination of each of the Construc¬ 
tive Placement notice on the entire 430 cars of mang. ore 
reveals the fact that many of the cars of ore were actually 
placed on the interchange track of the Ordnance Depot be¬ 
fore this instrument was mailed. Some of the cars actually 
placed, and released, and returned to the carrier before re¬ 
ceipt of the notice. 

i 

i 

i 

j 
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Please bear in mind this fact: The alleged delay to cars, 
hence the demurrage assessed is computed from the fiction 
record. It is necessary to have actual car movement rec¬ 
ords from which to properly audit demurrage bills. To sep¬ 
arate illegal from legal demurrage. "When I called atten¬ 
tion of the B&O Demurrage Adjuster to these errors he 
immediately acknowledged this as an erroneous method and 
called attention of same to the B&O clerk whose duty it was 
to supervise the work. 

I then challenged the manner of maintaining the correct 
certification as to what method was being used in sending 
these Constructive notices, and called his attention to the 
fact that on each of the 430 notices bore a certification to 
the effect that they, the notices, had been mailed at 6 P.M. 
on the date of notice. 

The B&O Adjuster again acknowledged this was wrong 
and called the clerk whose duty it was to attend to this. 
The adjuster informed the clerk how to handle this matter 
in the future. In the instant case the B&O clerk admitted 
to the Adjuster that some of these notices were sent by a 
messenger, some by mail, and some by being called for by a 
messenger of Ordnance Depot. 

When the B&O Adjuster asked this clerk if any receipts 
had been obtained for such notices so gathered, the clerk 
replied in the negative. Well, in the future, said the Ad¬ 
juster, you must obtain receipts for any such notices. 

The B&O adjuster then said to me, after this clerk re¬ 
turned to his desk, when you make the final audit of these 
two bills I will make any allowances where these, or similar 
mistakes, have been made by our clerks. I did not, at this 
time, bring to the attention of the Adjuster the practice in¬ 
dulged in by accepting oral requests from Ordnance Depot 
representatives to hold, or to deliver certain cars. Even 
though we are in the state of emergency, all out war , and 
time is precious, common carriers, when acting on telephone 
orders involving such financial matters should require writ¬ 
ten confirmation. I found no such written authority. In 
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the instant case, some 90 cars of ore were being held on a 
foreign line from November 23rd 1943 to December 22nd 
1943, or for a period of 30 days. When they were ordered 
into the Ordnance Depot for unloading the order, so I am 
told, was by phone. Of the 90 cars of ore, some j 

22 cars were delivered the Ordnance Depot on Dec. 1st, 

20 cars were delivered the Ordnance Depot on Dec. 19th, 

45 cars were delivered the Ordnance Depot on Dec. 20th, and 
3 cars were delivered the Ordnance Depot on Dec. 21st. 


90 i 

Now for example, on December 18th there were only 2 
cars of mang. ore on Ordnance Depot storage for unloading. 
Since there were 90 cars of mang. ore under Constructive 
Placement, and upon which the U. S. Treasury was paying 
$495.00 per day, or $14,850.00 per month (30 days) why this 
delay? The B&O Adjuster would fall back on his usual 
defense; the Depot would order by phone what they wanted. 

It so happened that an unusual amount of mang. ore 
came in for Curtis Bay Ordnance Depot by boat in Novem¬ 
ber 1943 and loaded into cars for delivery by the B&O. j 

All ore for this Ordnance Depot has to be unloaded bn 
one track, and through one unloader. There are four loco¬ 
motives in service at this Depot. The unloader breaks 
down a great deal thus delaying carrier equipment to an 

abnormal degree. By referring to Exhibit No.it will 

be noted that the maximum car spotting capacity on the 
ore track for one drill or shift, is 4. The Ordnance Depot 
engine can haul three or four cars only. Since the unload¬ 
ing capacity on the unloader track is four cars at a drill, 6r 
shift, it can readily be seen that considerable delay to car¬ 
rier equipment will follow. 

If the unloader holds up, usually two or three shifts, or 
drills per day (nine or twelve cars) can be released. After 
each drill or shift it is necessary to enter a storage track on 
the Ordnance Depot Area where ore can be stored. This 
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gross storage for ore is limited, especially at periods when 
ammunition, etc. are being delivered. According to best 
obtainable records I find where the B&O delivered as many 
as 117 cars of ore in one day, November 15,1943. It is then 
np to the Ordnance Depot power to place the cars on stor¬ 
age tracks near the nnloader. 

In the Ordnance Depot this ore remains in cars until run 
through an nnloader into trucks, and then hauled away. 


On November 5 1943 — 

“ 6 1943 — 

“ 7 1943 — 

8 1943 — 
“ 9 1943 — 

“ 10 1943 — 

“ 11 1943 — 

44 12 1943 — 

“ 13 1943 — 

“ 14 1943 — 

“ 15 1943 — 

“ 16 1943 — 

“ 17 1943 — 

“ 18 1943 — 

“ 19 1943 — 

“ 20 1943 — 

44 21 1943 — 

44 22 1943 — 

44 23 1943 — 

44 24 1943 — 

44 25 1943 — 

44 26 1943 — 

44 27 1943 — 

44 28 1943 — 

44 29 1943 — 

44 30 1943 — 


12 cars were unloaded 
23 cars were unloaded 
3 cars were unloaded 

3 cars were unloaded 

4 cars were unloaded 
10 cars were unloaded 

0 out of order 
21 cars were unloaded 
1 car was unloaded 
0 out of order 
35 cars were unloaded 
18 cars were unloaded 
20 cars were unloaded 

10 cars were unloaded 
0 out of order 

0 out of order 
0 out of order 

20 cars were unloaded 
0 out of order 

21 cars were unloaded 

11 cars were unloaded 
16 cars were unloaded 

7 cars were unloaded 
10 cars were unloaded 
0 out of order 
0 out of order 


245 
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On December 1 1943 — 

“ 2 1943 — 

“ 3 1943 — 

“ 4 1943 — 

44 5 1943 — 

“ 6 1943 — 

44 7 1943 — 

“ 8 1943 — 

44 9 1943 — 

4 4 10 1943 — 

44 11 1943 — 

44 12 1943 — 

44 13 1943 — 

44 14 1943 — 

44 15 1943 — 

44 16 1943 — 

44 17 1943 — 

44 18 1943 — 

44 19 1943 — 

44 20 1943 — 

44 21 1943 — 

44 22 1943 — 

44 23 1943 — 

44 24 1943 — 

44 25 1943 — 

44 26 1943 — 

44 27 1943 — 

44 28 1943 — 

44 29 1943 — 


0 out of order 
3 cars were unloaded 
9 cars were unloaded 
12 cars were unloaded 

14 cars were unloaded 
3 cars were unloaded 
0 out of order 

0 out of order 
0 out of order 
0 out of order 
0 out of order 
10 cars were unloaded 
12 cars were unloaded 

15 cars were unloaded 
10 cars were unloaded 

7 cars were unloaded 
9 cars were unloaded 
10 cars were unloaded 
3 cars were unloaded 
12 cars were unloaded 
14 cars were unloaded 
19 cars were unloaded 
14 cars were unloaded 
0 out of order 
0 out of order 
0 out of order 
3 cars were unloaded 
3 cars were unloaded 
3 cars were unloaded 


430 


The total demurrage of $21,418.60 accrued on the 430 cars 
of mang. ore averaging approximately $50.00 per car. 
Some of the cars accruing as much as $162.80. A few ex¬ 
amples where part of excessive demurrage could have been 
evaded had the cars been given Key numbers, (then re- 
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duced to group, or block numbers) indicating the chrono¬ 
logical order of arrival, on mang. ore alone. See Exhibit 
No. 

This is a simple method and can be worked on any desired 
material that may be released from a stagnant condition 
where cars are accumulating. An Ordnance Depot, in¬ 
dustry, corporation, or the like may receive cars in volume, 
and many different articles, general merchandise, ammuni¬ 
tion, etc. 

If the cars containing such are moving reasonably fast, it 
is not necessary to Key such cars—Keys, and group, or 
block numbers, can, and should be placed on arrival notice, 
or on Constructive Placement Notice. If cars needing Key 
numbers are placed on previously designated spots, the 
Key number that should apply can be easily determined 
and placed on the car record book that is always maintained 
by all receivers of cars in volume. By reducing the car 
number of five or six digits to the Key number in sequence 
of arrival, then reduce the Key numbers to one or two digits 
which are called group, or block numbers. 

On November 15th 1943 when the B&O delivered 117 cars 
of mang. ore to the Ord. Depot it was necessary to switch 
the cars, three at a time, and store them on storage tracks 
near the unloader. When the engine crew of the Ordnance 
Depot is seeking the oldest car, or cars, to deliver to the 
unloader track, it is much easier to glance at your car rec¬ 
ord book and select a Key, or car number from block No. 1 
and release all ears in block No. 1 before releasing any of 
the cars in block No. 2 and so on. 

Military and civilian representatives in charge of deliv¬ 
eries in this Ordnance Depot are prone to assume all car 
delay on the ore shipment, hence assume payment on the 
consequent demurrage on the basis that the unloader would, 
so often, break down and get out of working order. 

Further, that the unloading facility, plus the limited 
locomotive power, or the lack of it, is insufficient to pre¬ 
vent delay of the ship loads of manganese ore that is being 
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delivered to the Curtis Bay Ordnance Depot: That there! 
are twelve thousand additional tons, approximately 180 car¬ 
loads on contract, and enroute now. j 

Further, that soon the incoming ore track storage space 
will be delayed due to the fact that this track storage space 
is to be utilized for other purposes. 

If ore shipments in quantity continue some additional 
conveyors should be installed, otherwise vast sums of def 
murrage must of necessity accrue. 

In conclusion, your attention is invited to Exhibit No. . 1 
which reflects delay to carrier equipment, plus consequent 
demurrage resulting from the failure to use a Key, and 
group number on cars in volume. 

The Key, and grouping is very simple and can be used 
easily on any system, or method employed in any Govern¬ 
ment installation, Depot, or where cars in volume are han¬ 
dled. 

It will not be necessary to change any system in use at 
present in any installation. The standard car record book 
in use everywhere is the medium, or method necessary to 
maintain a car record. It is not necessary to change or to 
add any extra, or additional clerical work when using the 
Funnel System of Keying, and grouping of cars. 

At the close of the month a perfect audit, reflecting legal 
demurrage can be easily reflected by the use of the Funnel 
System. 

/s/ Joseph Hunter Ross 


I 
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